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aaa POSTLEWHAITE vs. HUNT & AL. 
be AppeEAL from the court of the seventh dis- 
in- trict. 
” Porter, J. delivered the opinion of the 
"s court. Inthis case there is neither state- 
of ment of facts, bill of exceptions, nor evi- 
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the first instance. 
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fendants. 
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CASES 


dence taken down by the clerk. The re- 
cord contains no matter which enables us, to 
*. review the proceedings of the tribunal of 


It is therefore ordered, adjudged and de- 
creed, that theappeal be dismissed with costs. 


Rost for the plaintiff, Wilson for the de, 
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np a record, 
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: ‘t3 Fa ae 
ove Appeat from the court of the sixth district, 
te cbtain the 
judge’s certi- 


























ree omot Martin J. delivered the opinion of the” : 
havere- court. The appellant has moved to have ) 


ge or 
the sppeal the judgment reversed and the case remand. 


mined. ed for trial, urging that, without-any fault on 7} 
| his part, the transcript is not in a situation 4 i 
to enable us to examine the merits of i ! a | 
case, = -_— : 
His counsel ee made affidavit that in | { , 
May, 1824, le procured the certificate of 

the judge a quo, that the record contains the 9 
__ whole evidence on which the case was 
“teg heard, and handed it to the clerk, who neg. : 
i lected to annex it to the record. That on 
this a certiorari was obtained from this cou 
in September 1424, directing the judge t 
dransmit a certificate—that the counsel gave 

notice of this to the judge, who said’ he | 
would examine the record and furnish thé. | | 
certificate, which, however, he did not 7 g 
and died ‘in May, 1826. Z 
We think sufficient dilligence has not | Fe : q 
been used to justify us in depriving the 4 
pellee of his judgment, 
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It does not appear the certiorari was ta-. 


i ken out: none is *retuemed. The counsel pny 


| shews only .9 verbal: application. to .the 
judge, the time of which is not stated. The ” 
certificate obtained, in fine, is not alleged - 


to be lost, and for any thing sworn to, is 
still in the clerk’s office. - The judge lived 


@ year and eight months after the certiorart — 


‘Was applied. for. The counsel could. not 
well expect to receive a new certificate de 
plano, without giving the judge time to ex- 
amine the record, and he rested satisfied 
with the judge’s promise to furnish the cer- 
‘tificate, without once calling for it. If death 
prevented the judge from making the certi- 
ficate, the counsel must have been quiét 
for. upwards ofa year, and if he - applied 
early, there was abundance of time to call 
* for the certificate, after the judge had: time 


to satisfy himself of the propriety of grant- 


| dng it, by an inspeetion of the record: 

ae ‘As we are’unable, from the state of the 
" peoord, to revise the judgment, the appeal 

must be dismissed with costs. 


» Rost. for the plaintiff, Morris: for the de- 
fendant. ; 
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dors no’ pre- 
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PAVIE vs. NOYREL. 


Appeat from the court of the sixth district, ] 


Porter, J. delivered the opinion of the 
court. ‘The p'aintiff and defendant entered 
into partnership, and agreed to put in an equal | 


capital : after the dissolution of the firm, the — 


former set up a claim for interest on moneys 
advanced by him abve the amount of stock 
he was obliged to furnish, and also for his ex. 
penses while attending to the affairs of the firm 
in New-Orleans. 

To a petition setting forth these facts, and 
claiming the sum of five thousand dollars, 
the defendant pleaded ; 


4st. That the residence of the plaintiff in, — 


New-Orleans was nvt beneficial to the firm. 
2d. That different accounts had been set- 


tled with the plaintiff, in which no such claims. mT 
were set up as these advanced in the petition; @ 
that a final settlement had taken place be- — 


tween them, and that the plaintiff has received 
his portion of the partnership property. 

3d. That the plaintiff had injured the part- 
nership by his neglect, and bad manag- ment 
of the common affairs, to the amount of $5000. 


|: 
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4 4th. That the plaintiff hasbeen credited pits ass 
twice for the sum-of $428 92 cents. are 
5th. Thai he had occupied himself during ~~ 

the partnership with business other than that | 

of the firm, by ‘which he had gained $3000, 


ct, 

he . 

ad one half of which he shuld account for. 

al The answer concludes with a prayer in ree 

he | con-entien, end prays that there may be judg- 
ment against the plaintiff. 

‘The auswer was submitted to a jury who 
found a verdict against the defendant for 
$1566, 50 cents; from the judgment rendered 
in conformity therewith he has appealed. 

The counsel have argued the question 
whether interest could be pr perly charged on 
advances made by one partner, for the benefit 
of the firm: but the finding of the jury ren- 
ders it unnecessary for us to go into that 
question, as the amount claimed for the ex-— 
penses during the time the plaintiff was trans- 
acting the common affairs in New-Orleans, 

” justifies the verdict. 

lt has a'so been contended, that as several 
accoints current passed between the parties, 
in wiich no mention is made of this item, tha; 

t * the »ppellee was estopped from claiming it in 
! this suit. But if the demand be legal and 
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West’n Div'et just, it is our opinion that the silence ofthe — 
el plaintiff respecting it, or his omission to pat 
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Nornez. 
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it into the account, cannot prevent him from 
recovering this. It was an error which should 
not prejudice his rights. In the case of Gi 
rod vs. the Mayor, &c. cited by defendant’ 


counsel, there were many circumstances which — 


this does not exhibit ; repeat:d receipts given 
by the plaintiff, forced upon the court the con- 


clusion that his subsequent claim for salary 


was inconsistent with the agreement which 
tho’ not expressed, was well understvod be- 
tween the parties. 4 Martin, 706. 

The defendant however insists, that even 
admitting the verdict of the jury to be correct, 
‘in relation to the expence incurred by the 
plaintiff, while transacting the partnership 
affairs, there is an evident error in not allow- 
ing the defendant credit, for a sum which in 


the account current was twice charged by the 
plaintiff. It is impossible for the court to say © 
where so many facts were put at issue, and so 
many different considerations submitted to the . } . 
jury, whether they allowed this sum or not 


Under these circumstances we feel unwilling 
to disturb the verdict. The point is precisely | 
that made in the case of Richardson vs. De- 
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buys and Longer, and must receive a similar Wastin Distt 


decision. Vol. 4, n. s. 132. ome 
It is therefore ordered, adjudged and de- ate 


creed, that the judgment of the district court 


be affirmed with costs. 


Bullard for the plaintiff, Rost for the de- 
fendant. 


cement 


FREDEAUT vs. GRILLET. 


ApPpeEAL from the court of the sixth district. 


Martruews, J. delivered the opinion of the at “e 


court. This is a suit instituted by the pur- 2”,20""ne 
chaser of a certain tractor piece of land, to vot diturbed 
compel the seller to deliver it to him, accord- ioaty setae 
ing to the terms and conditions of the act of 
sale. The cause was submitted toa jury in 
the court below, who rendered a-verdict in fa- 
wor of the plaintiff, on which judgment was 
given, and the defendant appealed. 
The case presents no questions of law; and 
after strict examination of all the evidence 
we are of opinion, that.the verdict and judg- 


ment are fully supported by the facts of the 


‘case, and are in exact conformity with the 


contract on which the action is founded. 
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Westin Dis'et It is therefore orde-ed, adjudzed and de. 


www creed, that the judgment of the district court 


Frepeav 


vs. be affirmed with costs. 
GRILLET. 


Rost & Johnston for the plaintiff, Bullard 
for the defendant. 


HESSER vs. BLACK & AL. 


Adeedeane AppEAL from the court of the sixth district. | 


not be st a- 

side as fraue 

dulert by a ‘ ‘ ° 

ereditor who PorTER, J. delivered the opinion of the 


becomes such 


after the cate court, ‘This action is brought to recover pose — 


of the aliena- 


be sro eat Session of a tract of land from the defendants, 


with an ine who set up title to it under a sale m:de by 
tention to de- 


— — the sheriff of the parish of N itchitoches, in the’ 
year 1825. This s:le purports to be made | 
under a judgment render-d against the fa- ¢ 


tier of the plaintiff. ‘The a: swer avers that 
the conveyances under which the plaintiff 
claims are fraudulent and void. 


It appears in evide:ce, that the father sold 7 
to one Poissat, in the year 1808 ; ard that the — 
deed from P issat to the plaintiff, is dated the 


30th October, 1820. The judgment under 


which the defendants claim was rendered im 


1817. 
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We have been in the habit of giving great per 
weight to the decisions of the court below be 
on questions of this kind. But in the’ pre- Rese Aten! 
sent instance we are unable to see any evi- 
dence on which the judge a quo sustained the 
defence. The error into which he fell, most 
probably arose from consideriug this as an 
ordinary case where creditors attack an act 
made in fraud of their rights. ‘The proof ad- 
duccd, shews, however, that the plaintiff, in pe 




























execution, did not become creditor until years 
after the date of this conveyance from the 
plaintiff’s father, which is alleged to be frau- 
dulent. Under such circumstances our law 
only gave an action, when it was proved 
that at the time of the alienation the party 
alienating had the intention to defraud the 
4 future creditor. The great difficulty of fur- 
_nishing this proof, in practice, made the Span- 

ish jurisprudence very nearly the same as the 

Roman, where the rule was, that subsequent 

creditors could not revoke alienations made 
1 previousto their contracting with their debtors, 
unless the money lent went to pay the. old 


he | ‘creditors, in which case it was held the new 
er | ones might exercise their rights. ‘The amend- 
in ments lately made to the civil code, contain a 


’ Voel.V. N.S. 13 
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pm positive provision, that creditors cannot ans 


HEssER ‘ , ud, cred. L. 10, § 4, 
Bua & st. ane. oh at Jor | 






lough, ‘7 Martin 655. 


creed, that the judgment of the district court 


in both courts. 


‘defendant. 


Land given 
ish govern- 
ment:to the 
husband, did 


to the ecom- 


the community of acquests and gains, and 
that the husband, in his life time, sold to them 


——~ nul acontract made before the time their debt : 3 


1, 15 & 16. Curia Phillip. Lib. 2, cap, r 
48, verbo revocatoria No. 12, Lou. Code 
4988. See also the case of Sides vs. MoOuig 


It is therefore ordered, adjudged and de- © : 


be annulled, avoided and reversed, and that 
the plaintiff do recover of the defendants the # 
premises mentioned in the petition, with costs 


* Bullard for the plaintiff, Morris for the 


HEIRS OF ROUQUIER vs. EX’RS OF ROUQUIER: 


by the Span- AppeAL from the court of the sixth district. j 


notenter ine Porter, J. delivered the opinion of the j 

munity court. The heirs of the wife claim a tract of | 
land in possession of the executors of the hus- 
band, on the ground that it made a part of | 
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all the property which he had held in. com- Rapes 


_ munity with his wife. 


The only question in the ease is, whether 


Fa 
PEs oF 
as i 


the tract of land sued for made a part-of the pd co = 3 


community of acquests and gains. It appears. 


clear tous it did not. The title from® the 
Spanish government was, it is true, obtained 
during coverture, but the concession was in 
the name of the husband alone, and it has 
been already decided in the case of De Lemos 
vs. Garcia, that lands granted by the king to 
one of the married parties, did not enter into 
the community. This opinion has been late- 
ly reviewed and confirmed in the case of 
Frique vs. Hoplcins, where the: subject has 
been gone into at length. Vol. 1st; 334; 
4th ibid. 38% 

The plaintiffs have endeavored to distin- 


‘ guish the rights of the parties before us, from — 


those already decided, on the ground that 
the motive for asking - for the land from. the 
government was, that it might, benefit the 
community property. The weight to which 


this argument is entitled has been considered 


in the case last cited, and our opinion fully 
expressed on it. We are satisfied that it can- 
not have the influence which the plaintiffs 








100, CASES IN THE -SUPREME COURT | 
Wert’a Distet attach to it; and even if it did, the facts of, JF 4; 
8°6 j m 


October 1 
~~ the case do not bring them within the excep-, 7. pro 
Rovavizs. tion contended for ; for the grantee asks for. . S whi 

ve. * a 
Ee. or the land, not for the te of the property of, or | bele 
the community, but for his own, ses propres. “ayy 
animaux. :, ie  faul 
It is therefore ordered, adjudged and de- 1 bef 
creed, that the judgment of the district court és 


be affirmed with costs. 


Deblieux for the plaintiffs, Rost for the 
defendants. 





WM. WATSON & CO. vs. CLARE, CURATOR. 


Appeal. from the court of the sixth district. 
Where the 


wieetan? Martin, J. delivered the opinion of the 
urate re court. ‘The plaintiffs and appellants oppose 
peg = a the application of the appellee to dismiss the 


the merits 


ean bs ex- appeal, on the ground of the insufficiency of 


amined the 
sane let ae the statement of facts, by shewing that the 
a new trial. 





judgment was rendered before the code of | 
practice went into operation, and that these . & 
appeals ‘from the courts of probates were re- 
turnable to the district court, who heard the 
cause de novo and received evidence that had 
not been offered below. N 
He urges that the code ought not to place ~~‘ frou 
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hin in a worse situation, by compelling him to West fiew sive 


produce the statement of facts required here, wy 
Watson &CO, 


_ while nothing made it binding to procure it vs 
CLARKE. 


_ below, at the time the judgment was given. 
_ As the plaintiffs find themselves. withouttheir “4 


fault, unable to place the merits of the case 


© :: = 
r os - : ‘ y 
2 Se a a a, e ; bali oe po 


before us, we think they are entitled to relief, 
. . and we cannot afford it otherwise than by re- 
4 _ manding the cause for a new trial, as we are 
ce | authorised to do, whenever justice cannot be 
| attained otherwise. - Porter vs. Dugat. 9 
4 Martin. 
} <Itis therefore ordered, adjudged and de- 
7 creed, that the judgment of the court of pro- 
[bates be annulled, avoided and reversed, and 
‘ 7 the case remanded for a new trial, the appel- © 
“4 lee paying costs in this court. 


©} Rost for the plaintiff, Wilson for the de- 


«4 fendant. 
| The judge of 
2 prob: ates may 
ROMAN CATHOLIC CHURCH vs. MILLER. ar the ree 
cu t any 


time after 


ApreaL from the court of the seventh PP egeey of 


so much moe 


‘Pastrict. heyin a drawe 
er, is only 

h r th god bes the 
e ions oun 

Martin, J. délivered the opinion o pg 





court. The plaintiffs claim 6500, under a dccorse ofthe ad 
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wong Dn legacy of that sum (in the will of the late a 
“Y~ Garcia,) ‘enclosed in a letter and deporited | 


Canoric 
ma 


Medien. 


in my, (the testators) armoir, or cloths 7 
ina drawer. marked No. 2.” The c 


of the estate refused the demand on the ground 
of the legacy being a nullity, the money no 
. being found in the drawer at the death of the 4 ' 


testator. ‘The plaintiffs had judgment, and 
the defendant appealed. ori " 
The appellees prayed for a. dismissal of . 
the appeal for want: of a statement of facta,” 
done in due time. There is no statement of 


facts, but a certificate of the judge of probates, | 


several months after the judgment, 


the record contains all the proceedings snd : 
' evidence adduced on the trial. 
We think this suffices: The act of 16m, | 


requires that all the testimony given at the : 


trial of a cause in the court of probates, shall 
at the time be reduced to writing, to serve ais q 
a statement of facts. This being the case, _ 
and there appearing depositions of witnesses, 
we must conclude that all the evidence was 7 
reduced to writing. ~Avd the transcript of | 
the record duly certified, enables us toexamine | 


the merits of the case, and this certificate | 
may be made after the judgment. 
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| Ht appears that on Spening the will, on the wae gee 
4 day the testator was buried, ‘one hundred aud —- 


ihe re 


et Sia ae 2 
Pace ee Se NS Ta 


Mea 





geventy dollars and two cents, only, were 
found in the drawer marked No, 2, but -up- 


‘wards of seven hundred dollars were found 


in this and the other drawers. 

The plaintiff’s tegacy is a purtieular one. 
The legacy of the property I possess im such 
a place, isa particular one. 5 Toulier 487 
& 514. And the nature of the legacy is not 
varied because a sum of money is bequeathed. 
A legacy of one hundred reals, which Ihave 
in such a bow, is good for so much as the tes- 
tator has there, up to that sum. 1 Febrero 
c. 2,§ 2, p. 24. And we have received from 
Spain a positive legislative provision on this 
respect. Part 6,9,18. Mor. & Car. 962. 

We think the judge ought to have restrain- 
ed the legacy to the money found in the de- 
signated drawer. 


It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed, and that there be judgment 
in favor of the plaintiffs for one hundred and 
seventy dollars and two cents, with interest 
from the judicial demand, with cosis in .the 
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Bact Disst caurt below. The costs of appeal to be paid | 
—— by the appellee. 


CaTrouic * ; 





CHURCH 


eo. 48 Pk Se in 

am Rost & Johnston for the plaintiff, i di 
for the defendant. 7 oe 

th 





¥4 
BURK vs. WILLIAMSON. ¢ 


AppeEALt from the court of the sixth distrie Ss 





aloe! for | 
want ct «Porter, J. delivered the opinionof the} & 
of facts. court. In this case, there being no statement m 
of facts as the law requires, it is ordered, | ™ 
27 adjudged and decreed, that the appeal be dis. — si 
} missed, and that the appellants pay costs. £] ” 
+. Johnston for the plaintiff, January for the : 
defendant, i 
) 


SPRIGG vs. WELLS. i 
,{ indement = APPEAL from the court of the sixth district. — 
until signed ; 
by the judge) = Mattuews, J. delivered the opinion of J J 

j the court. In this suit the plaintiff claimsa ] i 
lien or privilege on property, in the hands of — 

a third possessor, resulting from a judicial | 

mortgage. His cla'm being su tained by the hc 

judgment of the court below, the defendant | ! 


appealed. 
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of I 


of | 
al 
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The erly guesiion presented by the case West's Nis’et 


October 826 


to be solved. arises out of the construction or ~~ 


interpretatiou of the law relative to the recor- 
ding of judgmenis. To give such recording 
or registering the effect of a mortgage, (from 
the date of the judgment) it is required, that 
it be made within (en days from the time at 
which such judgment may have been rendered. 
See 1 Martin, p. 104 and 704. 1n the pres- 
ent case the evidence shews, that the judg- 
ment was entered on the minutes of the court 
by the clerk, on the 9th of June, 1823, and 
signed by the judge on the 21st of tne same 
month, and on this latter day was recorded in 
the office of she parish judge. The counsel 
for the appellant contends, that this i- not a 
registry made conformably to the provisions 
of the law above cited; because the record- 
ing should have take» place within ten days 
from the day when the entry was made on 
the minutes of the court, viz: on the 9th of 
June. We are however, of a different opin- 


jon. 


The law requires the judges of the inferior 
courts of the state, te sign their judgments 
within three days after they have been pro- 


nounced or rendered: the signature of the 
Vol. V. N.S. 14 


Spriieé 
08: 
WEELS. 
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pom ag judge, according to this regulation is essential 


www tothe perfection of ajudgment; and although. — 


Spriee 


judgment, until completed and perfected by 
the name of the judge thereto subscribed. A 


jedgment is not final until signed by the judge; ff 


at least it is not so in all respects, even ad. 


mit'ing it to be entitled to that appellation, ag , 
* distinguished from interlocutory orders. ‘The 
law contemplates the recording of a final judg. — 


ment, and that on which the present claim of 
mortgige is based, was recorded on the very 
day on which it became compiete and final. 


At is therefore ordered, adjudged and de- — 
crecd, that the jugment of the district court 


_ be affirmed with costs. 


Thomas for the plaintiff, Scott for the de- 


fendant. 





DOWNS vs. KEMPER. 


AppEAL f om the court of the sixth district, 


eet es Forter, J. delivered the opinion of the 


frivolous ap- ¢ TR Z . - 
peal. court. This action is brought to recover a 
sum of money received by the defendant on 


account of one Goss, of whose estate the plain- 


vs it should not receive such signature until after — 
~ three days, it does not acquire the force ofa 





te - zs hUlUrtthlC Ol he,lUCU ill. 











—_ a «> 


— wt ae —=—_—_— Tlf 






tial 


gh: 
ter 
fi 


<a | 


he 


A 


OF THE STATE OF LOUISIANA. 107 


iffis administrator. Interrogatories annexed West’n D:»’ct. 
tiff'is . 8 October %26. 


to the petition, and whch are unanswered Po 
fully make out the case of the app«llee. The .-, 
defence set up, is unsupported by proof sfany 
kind, and this appe*! could have been taken 

’ for no other purposes but delay. We cannot 
therefore refuse the prayer of the plaintiff, that 
damages shoul:! be given for resorting to this 


tribunal for no other purpose bat retarding the 














execution of the judgment of the court below. 
It is therefore ordered, adju ged and de- 
creed, that the judgment of the district court 
be affirmed with costs, and ten per centum 
damages on the amount of -aid judgment. 


Thomas for the plaintiff, Scott for the de- 
fendant. 


¥ 
TT ceeneiemmmemnell 


MARTIN vs. MARTIN, 


APPEAL from the court of the sixth district. 


must 
court. ‘this appea! is taken from a judg- issue in the 


name of the 
ment of the district court by which an appeal *** 
brought before that court, from the court of 


Marttuews, J. delivered the opinion of the hg F 


probates, was dismissed. ‘The judge a quo 
refused to examine the case on its merits, as 
appears from the reasons adduced in support 
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Woat Wists of his ju''gment, on account of informalities it | 
or the citation of the district court. The: fe 
Mast, form of citations in appeals is presc-ibed by” 

law and ought to be strict!y pursued, of af 
least they should contain all material things 
ordained. According to the constitution of 
the state, all process must issue in its name. | 
It is true that this court fas decided in thé 





case of Bludworth vs. Somperac, a8 reported s 4 
in 3 Martin, 709, that the style of the stat ; 
Was not necessary to a citation in a civil suit, bs 
as it was not required in the form established 9 
by the law which directed and governed the t 
practice of the courts under the territorial gov d 
ernment. But according to the form laid § ® 
down by that law for citations on appeals, 1“ 
these proceedings were required to issue in the P 
name and style of that government. We are. ¥ 
therefore of opinion that the court below was * 
correct in dismissing the appeal, for the rea- 

sons given in the judgment, which are the im- t 


proper caption, and not having been made in 


perfections in the citation, as not containing a te 
reference to any return day. | 


It is therefore ordered, adjudged and de. 


crecd, that the judgment of the district court 
be affirmed with costs, 
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Seott for the plaiutiils, Bullard for the de- 
feudants. 


ean Hp reer 
HOOTER’S HEIRS vs. TIPPETT. 
APPEAL from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court ‘the plaintiffs state that they are the 
heirs of the late Jacob tiooter, who in his life- 
time presented a requete, for a tract of land 
on the left bank «f the Sayou Rapides, con- 
taining ten arpents in front, with the ordinary 
depth of forty: that he had it surveyed by an 
authorised surveyor under the Spanish gov- 
ernment, and that the claim founded on these 
proceedings, was regularly entered with the 
register of the land office in the name of the 
estate of Jacob Hooter. 

They further state, that the defendant, after 
this en'ry was made, procur‘d an illegal sale 
to be made of the said tract of land, by the 
judge of probates of the parish of Rapides, 
an preva led upon the commissioners of the 
United States to issue a certificate in confor- 
mity with said sale iu the name of the defen- 
dant. 

The petitioner concludes with a prayer that 


Weat’n Dis’et 
October, 1826 


In a suit for 
land where 
the precepii- 
ons of thepare- 
ties are alike 
in law and ee 
quity, be who 
is in pussese 


sion will pre- 
vail. 
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Westra. Disk Diet the plaintiffs may have possession adjudged 


a a to them and that the title may be decreed to | 


H 
pene * be in them. 


Tirrsrr. The answer denies all the allegations in the 
petition. avers title in the defendant, under 
the commissioner’s certificate ; by prescription 
of ten years under « just title. That the land 
was settled previous to the 20th December 
1803, by permission of the Spanish authurity 
by defendant. That the title of the plaixtiffs 
has been acquired by him in virtue of the sale 
by the court of probates in the year 1818, and 
concludes by a prayer that he may be reim- 
bursed for valuable improvements which he 
has made-on the premises. 

The judge below decided against the opal 
tiffs, and they appealed. 

The evidence shows that a requete issued 
in the name of the plaintiff’s ancestor, that 
it was entered in the land office in their name, 
and that a certificate issued in favor of defen- 
dant. The commissioners state that the U. 

‘States relinquish their title, in consequence of 
the requete already mentioned, and pro:f of 
settlement on or previous to the 20th of De- 
cember, 18038. 

But this settlement is proved to have been 
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occupied, or cultivated the land in question, 
or that the survey which they allege in the pe- 
tition was made. 

This case presents a conflict between two 
parties, each presenting the weakest title to 
the soil that can be well imegined. The 
plaint ffs shew permission to settle without 
settlement, ard the defendant settl-ment 
without permission. The plaintiffs have ob- 
tained no relinquishment of soil from the gov- 
ervment of the Uisited tates, and that produ- 
ced in favor of the defendant was issued on 
the settlement by him it is trae, but also 
on the requete of the pliintiff’s ancestor. Un- 
der such circumstances, we consider the 
pretentions of each about equal in law and 
eq ity, and the defendant being in possession 
cannot be disturbed. 


- It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 


be affirmed with costs. 


Baldwin for the plaintiffs, Wilson for the 
defendant. 7 
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made by the d fendant, and in his own name. West’n Dis’et ’ 
. October, 1826 


There is no evidence that the plaintiffs ever aid 
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When judg- 
meni is given 
against a dee 
fendant in a 
representa- 
tive .apacity, 

this fact 
is nut mene 
tioned in it, 
recording the 
judgment will 
not give a lien 
on the pro- 
perty of the 
principal. 
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DOUGLASS & AL. v1. CURTIS. ' 


ApreaL from the court of the sixth district, . ! 


Porter, J. delivered the opinion of the 
court. The plaintiffs after the death of Joho 
Curtis, sued his widow for a sum of money 
due to them, and obtained “judgment which 


they had duly recorded. In the petition on | 


which this judgment was rendered, they state 
that since the execution of che note Curtis had 


deceased, leaving a widow, Nancy Curtis, 


who had taken upon herself the administration 
of the estate, and who had accepted of the 


said succession, which is more than sufficient - 


to pay the debts, in her capacity of widow, 
and as natural tutrix to her minor children, 
heirs of the said John Curtis. 

The answer was put in, in her individual 
capacity and the judgment condemns her in 
the s: me character. 

In the petition filed in this cause, the peti- 
tioners state, that by virtue of this judgment, 
which was duly reudered, they had obtained 


a mortgage ‘-on all the real estate then in the - 


possession of the widow, as well such as 
she held in her own right, as that held as wi- 
dow and natural tuirix, belonging to the suc- 
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eeesion of her husband, the late John ee 


Curtis, having accepted the succession pure- 
ly and simply, and having made herself liable 
for the payment of all the debts of the com- 
munity, and lield the said estate in the sate 
hatmér in Which it was at the death of the 
fiisband.” 


They proceed to state that at the time the 


taid jiidement was rendered and recorded, 
and for soitie tithe thereafter, the said widow 
héfd 4 iitimber of slaves belonging to the stic- 
tession Of the said John Curtis, upon which 
the judgment operated as a lien or mort- 


“gage: that several of them had, come into 
thé pdssessioi of the deéferidant if this suity 


who refiises either to pay the debt, or sur- 
yender the property to be sold. They con- 
¢ludé by prayiug that the slaves may be sold. 

The defendant pleads, first, the general 
qssue: second, shat the plamtrffs had a spe- 
cial mottgage on sundry slaves, of which 
Jokn Curtis had seized, and which, after his 
’déath; Were sold at probate sale for an 
‘amount more than sofficient to pay the 
plaintiffs’ demand, and which they are ob- 
liged to discuss: third, that he holds the 


negroes, mentioned in the plaintiffs’ petition, 
Vol. V. N.S. 15 


ni 


its 
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West’n Diet under a bona jide sale from the sheriff, acting — 
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“~~ in his official character, for a valuable con- 


Doverss;&aL 
ve 
6. 


sideration, who, at the time of sale, produced 
a certificate from the parish judge, that the 
slaves were free from mortgage. 


The court of the first instance gave judge : 
ment for the defendant, and the plaintiffs _ 


appealed. 


Nothing in the evidence, as it appears on : 


record, sustains the plea of discussion. ‘The 


facts alleged in the petition are supported | 


by proof; and the only questions which the 
case presents are those of law. 


The first ground of defence assumed by 
. the defendant, is, that the judgment as re- 


corded: in the office of the register of mort- 
gages for the parish of Rapides, gave no 
mortgage on the property on which the 
plaintiffs now seek to make it attach. The 
judgment is in the following words: “Dougs 
lass & Cage vs. Nancy Curtis. . By reason 
of the law, and evidence being in favor of the 
plaint\fis, it is ordered and adjudged, that 
they recover from the defendant the sum of 
two thousand and fifty dollars, with. five per 
cent. interest per annum from the 1st March 
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she had refused to do: judgment was there- 
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‘ast until paid, and costs of suit to be taxed. 


May 27,1820. (Signed) 
* Wa. Murray, Judge 6th district.” 
The property which the plaintiffs pray 
may be seized and sold to satisfy this judg- 
mént, is stated in the petition to have be- 
Jonged tv the succession of John Curtis, and 
the question therefore is, whether a judg- 
ment recorded against Wancy Curtis, ope- 
rated as a mortgage on the property of the 
succession of John Curtis. 
On the first view of this question, it ap- 
pears extremely clear, and there is scarcely 
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any legal mind to which it was proposed, ~ 


that would not at once answer it in the neg- 
ative. But the solution becomes more diffi- 


_ cult when we recur to the pleadings of the 


ease in which this judgment was rendered. 

By them we find that the defendant, Nan- 
cy Curtis, was sued on an obligation made 
by her deceased husband, John Curtis. In 
the’ petition it is stated that she had taken- 


| on herself the administration of his estate : 


that in her capacity of widow, and as natu- 


| ral tutrix to her minor children, she had 


been requested to pay the said debt which 











116 





CASES FN THE SUPREME COURT — 


Wert'a Dist fore prayed against her for the amount, of 


cera od 
nanan the obligation. 


Cupuzs. 


ef . 
In consequence of these averments the 


plaintiffs contend, that the defendant was 
sued as representative of the estate of, her 
deceased husband—that although, the judge 


ment makes no mention of the fact, yet, ag, 


it is general in. its terms, it must be under, 


stood to. follow the.obligation, it enforces: 
that it was therefore, in fact, a judgment 


against the estate; and that if, the property, 


now sued for, would have been liable to he - 


seized in satisfaction of it, in, the hands of 


the-defendant, it, must be equally so inthe. ¥ 


hands of those into whose possession it has. 
passed. U. States vs. Huwkins, vol. 4, 317, 
Baudin vs. Dubourg & Baudin, ib, 496, 


This reasoning is certainly specious, : but, | 


it is not sound.. The proposition.that the 
judgment must have the same force against. 


the. property of the defendant, purchased, a 
by, third persons, that;it would have had oa, — 


that property, if.it had remained in his. pos- 
session, is only true, where it has been re-. 
gistered according tolaw, and in such.terms.. 
as will give notice to third-parties of the, 
ien that exists on jt. 
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This position wall appear true on the aaa 
slightest reflection. The.object of registry eee. 
laws, is. the, protection, of good faith in those... 
who, after the renderi:.g..of the. judgment, 
may .wish. to. purchase. the property of de- 
fendant, or, find it necessary to, acquire-liens 
opit, Now if the lanzyage in which the 
recorded . judgment is drawn up, does not 
indicate the person really. condemned: by it, 
but. that.fact can only be ascertained by 
considering, the judgment: in. reference: to. 
the pleadings, it is evident: that enregister- 
ing-the judgment without the pleadings, gives 
no, notice to the world, of. the party whose 
property is affected by it: In the instance 
before. us, the judgment would not: have. au- ) 
thorized an execution. against: the estate of /: 
John: Gurtis, unless taken in connexion with | 
the allegations: in the petition; and if>it 
would: not have authorised:an execution, it 

| Cannot; be considered as operating as notice 
7 to third, parties, when. recorded in another 

| office, Persons, leoking there would: have 
found nothing toinform them that there: ex- 
3. | isted,anylien on the property of the real de- 
y: | fendant: nor -any. thing which even’ could 
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have excited suspicion, or put them on en- 











118 CASES IN THE SUPREME COURT 


Weat'n Dis't quiry;for a judgment rendered against A, 
nest a affords no intimation that if a further search’ 


Doveras &at 
vis made in another place, it will be discovery: 


Couatis. 
ed that the judgment is against B. And 
even if it had, we are not prepared to say 
it was the duty°of a third purchaser to look _ 
beyond the office of mortgages, that being: 
the place where the law requires explicit — 
notice should be given. But as the record’ 
here contained nothing to put the defendant: 
on enquiry, that point need not be settled. ’ 
If it were held that purchasers were bound 
by judgments, registered as that now before 
us, then, on the same principle, the record- 
er of mortgages, who would certify accord-. 
img to the record in his office, would be lia-/ 
ble to them, on an action, for the injury 
suffered through his error. ‘To this action 
it would certainly be a good defence, that: 
the judgment rendered gave him no infor- 
mation to the contrary. And it would not 
be a good answer to this defence, that if he 
had, gone to the court where the judgment 
was recorded, and examined the pleadings, _ 
he would have ascertained that this-decree - 
was against a party in a representative ca-' 
pacity, and not in a personal, ~The law im- 





So Os 2aormesc®¥ 


wo oO 


s- @ a @ 














= SS FF ez. eC 


~~ 














or THE STATE OF LOUISIANA. 


poses no obligation on him to examine in the 
offices where the copy of the judgment can 
be found. It is sufficient for him to record 
it‘as presented, and he cannot be consider- 
ed toerr in not knowing that the mortgage 
was on property other than that which it 
purported to be. If the plaiutiff had intend- 
ed that the judgment should be rendered, 
and operate as a mortgage on the property 
of the deceased, the decree should have 


been expressed against the defendant as re- 


presentative of the estate of John Ourtis. 
‘This opinion renders it unnecessary to 

examine the other questions raised in the 

cause, and it is therefore ordered, adjudged 


and decreed, that the judgment of the dis- 


trict court be affirmed with costs, 


Baldwin for the plaintiffs, Thoma: for the 
defendant. 


WELLS vs. HUNTER. 


ApPpeat from the court of the sixth district. 


Martin, J. delivered the opinion of the 
court. The plaintiff obtained an injunction for 


against the defendant, to prevent the levy of mater at is- 
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Wea Dis'et AN execution aguinst @ third person bh'a slave, | 


ne part of the property of the plaintiff’s anctatoy, 
= the injuuction was dissulved on th - plea ar i 


Runtsr. 
— general i-sue, the district court being of opin 
not oe thee ion that the law and evidence were in tron 


Writing is 
contrac’ tees 


the jcvidence the defendant. 





The plaintiff even ptocured a deed of wh i 


from M’Laughlin, to himself and hi- c6, 


heirs, stating the slave had been atchasea | 
and paid for by their ancestor. On this i 
junction was obtained, and the défetdaiit | 


pleaded the general issue, and the res judica- 


tu, by the former suit. The imjuiiction was : 
dissolved and the plaintiff appealed: © ""? ; 

Itis objected here ow his part, that the die. J 
solution of an injunction, is not a judemiett — 


which forms a res judicata, and tliat the tithe 


given by M’Laughlin, since the dissolution of 


the first injunction, cannot be said to haye 
been acted on. 


A judgment dissolving an injunction is very — 


often as one of non suit, and forms then no res 
judicata, bu: here the dissolution took place 
after a plea of the general issue, and the evi- 
dence was. heid to bein favor of the defen- 
dants. im 

The deed of M’ Laughlin, obtained: sitive 
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the dissolution of the first injunction is ler el 


only an evidence of the contract by which the 


’ plaintiff ’s ancestor acquired a title to the 


slave ; and the latter is in. the hands of the 
heirs as assets of their ancestor’s estate. 
A contract is to be considered abstractedly, 
free from its form, the instrument which is the 
evidence of it; the one is the nut, the other 
the kernel. ‘The writing is resorted to,in order 
to perpetuate the remembrance of the con- 
tract, but it is not of its essence. Fiunt scrip- 
turae, ut quod actum est, per eas faciliter 
probari poterit, et sine his qutem valet quod 
actum est, si habeat bebe L, 4. ff. de 
pign. 20, t. 
The civil code, 810, art. 241, requires 
every covenant, tending to dispose of a slave, 


to be written. But it does not avoid a cove- 


nant merely oral: since it provides, that if 
the covenant be denied, its existence shall not 
be proven by parol: a negative pregnant 
with the affirmative, that it may, by the admis- 
sion of the party in the pleadings in his judi- 
cial confession. 

Thus also the code 344, art. 2, requires all 
gales of slaves {o be written, and declares oral 


enes null. -But the immediate provision that 
Vol.V. N.S. 16 


Wau 
08. 


Hunter. 
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West’n Dis'et NO ‘parol proof shall be receivea of an oral 


October, 18 


sey 


~ Wis 


vs 
Hunter. 


A ereditor 
who is not put 
on the bilan, 
is not bound 
by the pro- 
ceedings. 

When a ne- 
gotia’. le note 
1s the evi- 
dence of the 


sale, and the preceding clause just ce mmented | 


on, shew th«t the nullityfis not an absolute ong,: : 
but a qualified one, in case! no other proof | 


be offered but by parol. 


This construction gives effect to every 
word used by the legislature, and therefore 
is the soundest. It gives effect also to the com — 


tracis of men when admitied or duly prove 
ut res magis valeat quam pereat. : 


We conclude that the effect of the res judi- 
cata on the allegd title, cannot be avoided — 


by the acquisition of new evidence in support — 


of it, obtained since the present judgment. 


ft is therefore ordered, adjudged and de- 7 
creed, hat the judgment of the district court, 


be affirmed with co: ts. 


Scott for the plaintiff, Thomas for the de-" 
fendant. 


CLARKE vs. WRIGHT. 


AppEAL from the court of the sixth district, 


Porter, J. delivered the opinion of the 
court. This is an action against a sheriff 
for failing to arrest a defendant on a writ of 
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mésne process. The defence is, that at the 
time the process came into his hands, the 
vot | defendant had filed, in the office of the clerk 
: of the court, a petition praying that a meet- 
ing of his creditors might be called and he 
permitted to surrender his. property; and 
that this petition was accompanied by an 





el’ 
' against the person and property of the de- 


fendant. 


aa 
There are no public officers who are pla- 


ed | 


be ced in more delicate situations than sheriffs 
D 


The duties they have to perform frequently 
| require them to decide, at their risk, ques- 
e- 
vice they can resort to, will hesitate to pro- 
‘ his case is-an illustra . 
The cre- 


nounce positively. 
tion of the truth of this remark. 
ditor who brought the suit was not put on 
the bilan, though the debt due to him was. 
He was endorsee of the note, and the insol- 
vent had no notice of the transfer. It has 
only been lately decided in this court, and 
ibat alter much reflection, for the point was 
very doubtful, that persons who issue nego- 


P= 


insolvency, of ascertaining the bona fide 





order of the judge, staying all proceedings ! 


tions on which perbaps the best legal ad. P 


-tiable paper must take the risk. in case of 
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CLARKR 

vs 

Whrieur. 
Heit, itis the 
duty of the 
i solvent to 
find out the 
endorsee 3 
putting the 
deb: in the 
scherule in 
the name of 
he payve is 
not si:fficient. 

The orders 
generally 
granted on 
inso}vent pe- 
titions, are 
evr neous— 
they -hould 
only dir-et 
stay cf pr 
ceedings on 
the part of 
those credi- 
tors who are 
placed on the 

ilan. 

A. sheriff 
who negl« cts 
to arrest a 
defendant, at 
the suit of a 
creditor who 
is not placed 
on the b-lan, 
is responsibie 
in damages— 
but they » ill 
be only ncmi- 

al. 
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ete holder; and that their neglect in doing 90, 


ia a 


CLARKE 
v8 
Wnuiaeur, 


was not cuted by placing the debt on their 


schedule in the name of the payee. Vol, 
4, 383, Herring vs Levy. 
The terms in which the orders on insol- 


vents’ petitions are drawn up by the judges — 


of the first instanee, tho’ sanctioned by long 
usage, are not so precise and correct as 
could be desired. They, almost universally 
direct that all proceedings be stayed against 


his person and property, tho’ as it is well © 
known they do not operate as a stay of ald | 
proceedings, but only the proceedings of | 
those who may be placed onthe bilan. It. — 


would be much better if they would direct, 
that all proceedings against the person of 
the insolvent, by the creditors placed on 
the schedule, should be stayed. Had that 
been done here, the action would, most pro- 
bably, not have been heard of. ‘The appa- 
rent inconsistency, however, between the 


words of the order, and its real effect cannot 


avail the defendant. It was his duty to 
know the law, and that the stay of proceed- 


ings could only have effect against those 


whose names were on the bilan. 
But the question remains, to what extent 
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is the officer liable? The plaintiff, by his wes ae ee 
petition, seems to have understood that be- Uva, 


cause the arrest was not made, he had a 
right to demand the whole amount of the 
debt from the sheriff. But we understand 
the law to be, that if the sheriff permits an 
escape on mesne process, his responsibility 
is limited to the loss actually sustained by 
the plain‘iff. Now in the case before us it 
was, and could have been, but nominal, for 
the plaintiff might have been compelled to 
join in the concurso. It has already been 


settled in this court that if the insolvent be 


sued by a creditor, not on the bilan, his suit 
will be cumulated with. the proceedings 
which the insolvent has commenced. In 
this case the debtor must have been dis- 
charged on application to the judge; the 
failure to arrest him, therefore, worked no 
injury to the petitioner, and he is only enti- 
tled to nominal damages for the mistake 
which the defendant committed. Franklin 


Bank vs. Nolte & al. vol. 4, 624. 10.Martin 


687. 5 ibid 196. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
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Weit’n Dis’et ) ide : ath 
_ Wew’s Distt be annulled, avoided and reversed, and that 
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tion of a judg- 
Ment cannot 
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until a ciaim 
of the defen. 
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the plaintiff do recover of the defendant the 


sum ofone dollar, with costs in both courts, 


Oakley & January for the plaintiff, Fho-, 


mas & Boyce for the defendant. 





HAVARD vs. STONE. 


APPEAL from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court. The defendant, a resident of Missis- 
sippi, obtained judgment against the plaintiff 
and was proceeding to carry it into execution, 
when the latter took out an attachment which 
he had levied on the debt due by himself, and 
then sued out a writ of injunction to prevent 
the defendant enforcing his jadgment. 

This attachment however, was superseded, 
by the defendant giving bond un'er the'sta- 


tute, to respond to any judgment which the 


plaintiff might obtain aginst him. On this 


fact b-ing shewn, the judge a quo dissolved the © 


injunction, and the plaintiff appealed. 
The only error which the juiige below 
committed was, in granting the injunction on 


the shewing of the plaintiff in his petition. — 
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The claim was one sounding in damages for Went Dieses 
selling to him a diseased slave in another ware 
state of the uuion, The plaintiff in the origi- BS 
‘nal suit could not be de'ayed inthe execution 

of his judgment until thi. demand was ascer- 

tained. ‘tis only when the debt due is liqui- 

dated, or susceptible of immediate liquidation, 

that the defendant can offer it in compensation 

of an «xecution: the time given by the Spanish 

law is ten days. See the case of Caldwell vs, 

Davies, Vol. 2, 1385, where this subject. is ex- 

amined .t length. 


It is therefore ordered, adjudged and de- 
creed, th t the judgment of tie disirict court 
~ be affirmed with costs. 


Oakley for the plaintiff, Bullard & Wilson 
for the defendant. 





PLEASANTS vs. BOTTS & AL. 


AprEAL from the court of the fifth district. _.A™ appeal 


will not be 

dismissec be. 

a. eause the ap- 

Porter, J. del'vered the opinion of the pe! bond is 


given ‘to B 


court, ‘Ihe plainiiff as surviving partner of © } jones 


the house of Pleasants and Charmly, sued 
Charles Caldwell and John Boits, who, he 
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Wont’ Dixet averred, were merchante{trading under the firm 


1826 
war~w 
scale 


Borrs. & aL 





- gress, nonsuited the plaintiff. 


of Caldwell and Botis ; judgment was given. 
against him in the inferior court, and he a 
pealed. : 
A motion has been made in this court, to 
dismiss the appeal, because the bend is made 


payable to Botts & Caldwell, instead of Cal. | 


well & Botts. 

We do not: think it should prevail. 
bond is required by law, to secure the appel- 
lee from the damages he may sustain by the 
appellant bringing the cause here. 
quiry therefore in all cases like this must be, | 
if the defendants in the suit should hereafter — 
bring an action on the bond, could they reco, 


ver? And the answer in the case certainly. 


would be in the affirmative. The mistake e 
was merely clerical, and on shewing that the 
bond was filed in the suit from which the ap. 


peal was taken, the obligors covld not have | 
successfully alleged, that it was not p: yables 7 


to the defendants. 


The suit was brought on the record ofa — 


judgment rendered in a sister state, and the 
judge, being of opinion that it was not proved 
in the manner directed by the act of con- 
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© On examining the transcript, and the cer- 


L }  tificates which accompany }t, we think the 
* | ‘court below erred. ‘The clerk states, that it 

| isa true and complete transcript, and the 
) judge certifies that this clerk was at that time 
+ | the clerk of the co rt, and that the certificute 
- | isin due form. This was sufficient, and the 


Cause must be remanded. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be annulled, avoided and reversed, and it is 
further ordered, adjudged and decreed, that 
this case be remanded to the district court, 
with d'rections to the judg:, not to reject the 
transcript which accompanies the record ia 
this cxse, on the ground thai it has not been 
| certified by law, and it is further ordered, ad- 
24 jedged and decreed, that the appellee pay 
"| the costs of this appeal. 


Oakley for the plaintiff, Boyce for the de- 
fendant. 
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West’n Dis’et Matruews, J. delivered the opinioti of | | 


Cctober,1826. 


~~ ‘the court. In this suit the plaintiff claim | i 


Criswrit 


os damages on account of a fraud practisediog 
him in a hoarse race. He alleges in hi- pep — 


GasTEen © AL. 


Money paid bs 
on tick tion that the defendants e:.teredinto.a simy 
was simulate : 


ed and frau. lated and fraudulent contract to run a rad 


dulent, may 


od reeovered between two horses, the relative speed’ of : 
And in a0 which had been previously ascertained, with — 


action for that 


aap nompte a view of «heating and defrauding other per — 


jection to the 


competeney sons Who might be induced to bt on aS : 


of a witness 


that he was race $ that he did wager the sum of B32 


also a better 


ontheraces with one of the original parties to the sim 7 3 
lated agreement abo e stated, which was de: 
termined by th» judges of the race to be lost, 7 
and was accordingly paid, and which he | 
‘secks to recover back in the present actipg,” 
and also an equal sum which might have been | | 








won by him, if the race had been fairly run. 
The cause was submitted to.a jury in 


court below, who, from their verdict, appear — 
to have been folly convinced ofthe fraud al- | 
leged, and assessed damages in favor of the — 
plaintiff to the amount, not only of the sum | 
by him wrongfully paid, but also for that q 


which he might have gained. Judgment be- 
ing rendered in pursuance of the verdict, 
the defendants appealcd. A bill of excep- 
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tionsris. found;on the record to the competen- 


rate, to:a.small amount, on the same side with 
the>plaintiff. The judge a. quo. cousidered 
this as a.circumstance which might affect.his. 
credit, but was-not: sufficient to:.render him 
incompetent. In this opinion we concur with 
the court below.- A‘ motion was made for a 
new trial, which°was overrated! Atl the facts 
of the case comin’ up’ to this court, that pro- 
ceeding ‘in the’catuse need not be noticed. 

‘As to the merits of the case, we think’ the 
jury erred in giving a verdict for more than 


7 the sum‘ actually paid by the plaintiff. The 
y % judgment ‘of the» district court’ being in con- | 
' formity thereto, is also erroneous. The alea- 


tory contract was clearly simulated and 
feigned;’and although intended to defraud, it 
could legally produce no effect; nothing 
could have been lost on it, and consequenily 


|- nothing could be! won. Itmight, perhaps, 


be*assimilated to what, in jockey: phrase, is 
called ‘a drawn ra¢e, such as happéns where 
the’ parties consent'to annul their agreement: 
to ‘run; or? when the’ horses prove to be of: 


equal speed? If is’ true that the conduct. of 


the defendants appears to have been immoral : 


oat 


cy. of a.wituess:-who was also a better on the, , 


Gastzn&r.. 


net, 


en = 


434 
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West Dis'et in the extreme, (if morality may be consider-' 


< rt ag 
CRISWELL 


vs 
Gastar & an. 


The party 
who calls a 
witness, and 
examines him 
in chief, can- 
not after- 
wards object 
to his ermpe- 
tency. 

Compensa- 
tion may he 
pleaded in 
case of insol- 
veney, when 
the credit ac 
crues before 
bankruptcy, 
and is unat- 
tended with 
suspicous cir- 

exm tances, 





ed to have place in any shape in quarter ra-:’ q 


ces): but as the contract must be considered 


as void ab initio, the plaintiff is only entitled 


to recover back the money, by him paid 
without consideration and in error. 


It is therefore ordered, adjudged and de. : 


creed, that the judgment of the district court 
be annulled und reversed: and it is further 
ordered, adjudged and decreed, 
plaintiff do recover from the defendants the 
sum of three hundred and twenty dollars, and 
that the appellee pay the costs of this appeal. 


Thomas for the plaintiff, Scott for the de: = 


fendants. 


BUARD’S CURATOR vs. BUARD'S HEIRS. 


AprEAL from the court of the sixth district. 


Martruews, J. delivered the opinion of the , 


court. In this case the curator of the estate 
of Sylvester Buard, which became vacant in 
consequence of his legal heirs having refused 
to accept the inheritance, sues the heirs. of 
his father to recover from them a certain sum 
of money, which is alleged to be owing to the 
estate of the person represented by the plain- 


that the 
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tiff, from the heirs of his father, on account of Osebet thse 
so much which he was entitled to share from “~~ 


his matern:| estate, and which was received 
and retained by the father. The answer, in 
addition to a general denial. contains a plea of 


payment and also of compensation on the part © 


of one of the defendants, Bossier. ‘The case 
was submitted to a jury, who found for the 
plaintiff part of the sum by him claimed, and 
judgment being rendered in conformity with 
the verdict, the defendants appealed Since 
the appeal, the appellee has suggested errors 
in the judgment of the district court, and 
prayed that it m:y be altered in. his favor. 

In the course of the trial below, Francois 


Bossier was introduced to prove or acknow- 


ledge his signature as a witness to an instra- 
ment in writing, by which the amount due 
from the father to the son, as heir to his mo- 
ther, was ascertained and liquidated. The 
witness was sworn in chief, and the defen- 
dant commenced a cross examination, with a 
view of supporting his plea of payment, te 
which the coansel for the plaintiff objected, 
on the ground of incompetency in the witness 
as being an ascendant of some of the defen- 
dants, which objection was overruled by the 


—— 


Buaxsp 
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Werte district judge, who considered that-it came. 
=. too late, after the witness had. been _introdu- 
Buran C&M. by, the plaintiff and sworn to testify. in 
muass full. A bill of-exceptions was taken to the 
opinion of the court, by|which the defendants’ 
counsel was allowed to pursue his examina-— 
tion of the witness, which comes up. in the. 
record, for the examination and decision of 
this court. The -legal incompetency of the. 
witness to testify either for or aginst the in- 
terest of his descendants is not denied: but 
we are of opinion that this exception. was vir- 
tually waived by beth parties to the suit, be- 
ing a necessary consequence of receiving him 
without objection, There is little weight in 
ihe alleged necessity of the thing, on the part , 
of the appellee: being wholly incompetent, 
his hand writing, or that of the obligor, in the _ 
instrument, might have been proven in the 
same-manner-as if he had been dead. We 
are, therefore, of opinion that the judge a gue 
did not. err in permitting the. cross-examjna- 
tion. 

In support of the plea of payment,the,de3 
fendants introduced, evidence of debts due 
from Sylvester, Buard, the.son, to,his father, 
and money paid by the latter for his nse and: 
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benefit, &c. “which were allowed by the ver- Wena Biot 
dict ofthe jury. “This, although | not strictly “~~ 


a payment, operated as such in consequence 


of the effeet it preduced by compensation, and 
proof of it was properly allowed under dhe 
plea of payment. But it is contended on the 
part of the plaintiff, that in cases of vacant 


estates, and-those accepted with ‘the benefit of 


inventory, whichimay be assimitated’te estates 
in failure, compensation does not of right take 
place. This is true when the credit. accrues 
after bankruptcy, or is attended with suspi- 
cious circumstances, which lead to a belief of 


fraud intended against other creditors of the , 


insolvent. In the present case it appears that 
the debts due from the son to the father, .ex- 
isted long before the death of the former, and 
consequently produced compensation before 
the opening of this succession, and so far ex- 


- tinguished the debt due by the latter to him. 


See 7 Toyllier, p. p, 454 to 458. 7 
The compensation set up, on the part of 
Mrs. Bossier one of the defendants, was pro- 
perly rejected, as the debt claimed appears te 
be imright of her husband. We believe the 


Verdict and judgment of the court below tebe 
correct. 


Buarp 
we 4 
Buann’s 
HEIBS. 
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West'a Dis'ct It is therefore ordered, adjudged and de. 
~~ creed, that the judgment of the district court 


| < oe be affirmed with costs. 
Rost for the plaintiff, Bullard for the de: 
fendant. 
STAFFORD vs. STAFFORD. 
The court of . 


Sonar AppeAL from the court of the sixth district, 


applicauions 
for the inter- 


diction of in- Martin. J. delivered the opinion of the 
mane pemsom* court. “This action was instituted to obtain 
an interdiction for insanity, in the parish 
. court. It supported a plea to its jurisdiction, 
and its judgment was affirmed in the distriet 
court and the plaintiff has appealed to this. 
We are of opinion the case is cognizable 
in the court of probates. It is true that the 
civil code 78, art. 5, declares that every in- 
terdiction shall be pronounced by the judge 
of the parish of the domicil or residence of 
the person to be interdicted. This judge is 
to appoint an administrator to protect the es- 
tate till judgment, and afterwards a curator. 
The object of the legislature, here, was to 
define the parish in which the interdiction 
was to be provoked. The judge of. that pa- 
rish, in hie capacity of judge of probates, ap- 
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. Pointe curators of vacant.estates, absent. heirs, Wer Pint 
| minors and other persons. Act of 1820, —~~ 
; STaFromD 
The insanity which renders necessary the = 
appointment of a curator, ought therefore to be 
ascertained by, the judge of the parish, in that 
capacity in which he is to overseé the admin- 
istration of the estate of the insane person, by 
/acurator. It is, therefore, in his capacity of 
judge of probates, that he ought to be applied 
to, to pronounce the interdiction. 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 


} Baldwin & Bullard for the plaintiff, Boyce 
& Thomas for the defendant. 





CLAY vs. OAKLEY. 


Appeau from the court of the sixth district. 


Martin, J. delivered the opinion of the |)» ansection 


against an a- 
court. Thé plaintiff seeks to meke the de- + ae all 
fendant liable, on his endorsement as agent thenty, proof 

: must be given 
of Bynum, because the endorsement was °f note of 
mde without authority. The want of author- oy ee 

O-positing 


ity rendered the defendant liable, as ii he had the notice in 
Vol. Vv. N. S. : 18 
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pv toch y endorsed the note as his own. His liability 


“~~ in such a case would have been dependant 
| me on the use of legal diligence on the part of the 
a powmofice Cnorser, by demand, protest ani notice. It 
entit ingen becomes therfore the plaintiff in this case, to - 


in the plee shew that he used this legal diligence. Itis 


where the 


_ post-office is clear the defendant, as he endorsed in the 
situate. And 


of the ‘place, Tame of Bynum, cannot complain that notice 


the notice is 


badifdirected Was given to the latter and not to himself; for 

adhe it. is if the plaintiff erred in considering Bynum as 
his endorser, the error proceeded from the act 
of the defendant ; but if the endorsee gave no 
legal notice to any one, he cannot blame any 
one but himself, if by his latches, his endor- — 
ser, whe ever he was, was discharged. 

' We therefore conclude, that it behooves 
the plaintiff who sued as endorser, to shew 
that he did not discharge his endorser, but 
used legal diligence. 

The record - hews that notice of the protest and 
non payment was deposited in the post office 
at Alexandria, directed to F. A. Bynum, 
at that place. Now Bynum dwelt either with- 
in or without that town: if he did without, 
the notice was not properly directed, and the 
plaintiff must fail. If Bynum resided in Al- 
exandria, he was entitled ‘to notice at his do- 
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micil, and nothing authorised its being left in Wen nicret: 


any other house. It is therefore clear no le- 
gal notice was given, and the ‘endorser of the 
note_was thereby discharged. 

The plaintiff is therefore, without a right of 
action aginst the defendant, for whether the 
Jatter correctly endorsed the note in Bynum’s 
name,or improperly being withoutauthority ,the 
plaintiff suffers from his own negligence only. 

Had notice been given to Bynum.or the 
defendant, perhaps they might have taken 
such means, as might have led to payment by 
the maker of the note : the pluintiff by neglect- 
ing to give notice, took upon himself the risk 
ef obtaining payment from the maker. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the district court 
be annulled, avoided and reverse:', and that 
there be judgment for the defend nt as in case 
of non suit, with costs in both courts. 


Thomas for the plaintiff, Oakley & January 
for the defeudant. 





COX vs. WILLIAMS. 


APPEAL from the court of the sixth district , 


October $26, 


ed 
Cria¥ 


vs 
OaxkLeY. 








CASES IN THE SUPREME COURT 
Porter, J. delivered the opinion of the 


wow court. The def-niant is sued on his promis- 


sory note, which has been endorsed by the 
payee, to the plaintiff. The answer containk 
an averment, that the note was given ona 
consider: tion which has failed : and that this 


fh wren neis defence may be well set up against the peti- 


tioner, because the payee was his agent, até 
took the note for lis use and benefit. 
In’ support of these allegations, ‘the defen- 


taking the dant offered at the trial, the payee, as a ‘Wwit- 


iq 
| 
| 





ness. He was objected to on two grounds; 
first, because he had been employed by the 
plaintiff as his attorney in this suit ; and ¢e- 
cond, because he was endorser. ‘The judge 
held the first objection to be a good one, and 
rejected him, to which opinion the defendant 
excepted. 

I. The contemporaneous construction of 
the statute, which directs that attorneys shall 
not give evidence in any case in which they 
have been employed, was, that attorneys-were 
placed under the same disabilities as parties. 
The motives which induced.the legislature to 
pass such a lxw were su; posed to be, that at- 
torneys couli not be safely intrusted to testify 
for their clients: that under the influence of 
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professional zeal, they became in feeling, if not ‘Westin Dives 


in interest, comptetety identified with those 
‘Who employed them. It is not within our 
‘experience, that'this law has ever been con- 
- $idered, to prevent one ‘of the parties from 
calling -for'the testimony of his adversary’s 
attorney. ‘Thete canbe no reason supposed 
why ‘it should. On ‘the cotitrary there are 
‘powerful ‘considerations, ‘flowing froma re- 
gard to an efficient administration of justice, 
Wliy itshould not. Wor inthis way, the wit- 
ness on whose knowledge ‘the whole fortune 
‘of one Of our citizéns depended, might be dis - 
‘qualified by the act “of the person against 
whom he was to testify. ‘This is permitted by 
no system of laws that we have ‘any acquain- 
tance with. Nor can we believe, the legisla- 
ture contemplated conferring*any such power. 
When the terms in'which‘a law is drawn up, 
lead us to a strict interpretation, to conse- 
‘quences cintrary to common sense, and de- 
‘structive of private right, itis our duty to con- 
strue them in such a way as will avoid these 
consequences. “The will of the legislature is 
certainly to be obeyed, but the literal mean- 
_ ‘ing of the words used, is only one way of as- 
certaining it. It must be sought also in the 
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Westin Dis’et whole context, in the object of the law, in the 


So aa evil to be remedied, and abvve all in the con- 
ox ® 


ve. 


WIiILLrams. 





Victiin sincerely entertained by this court, that 
the representatives of the people do not intend 
to violate first principles. If a party to a suit, 
could by any act deprive his adversary of hig 
witness, he could on the same principle seize 
on his documentary evidence and retain it; 
and if the legislature could be supposed to 
have the intention to authorise such things, 
they might be supposed capable of enacting 
that the debtor should be discharged from his 
obligation ; for we cannot see the difference — 
between depriving a man of his property. and 
depriving him of the evidence which estab- 


‘lishes his right to it. 


Il. Nor do we think the circumstance of 
the witness b: ing an endorser on the note, de- 
prived the maker of his testimony. The rule 
relied on in support of the objection, is of mo- — 
dern date and not yet perfectly settled. Ad- 
mitting it however in its whole extent, it does - 
not reach this case, for the defendant did not 
intreduce the witness to prove any thing by 
which an i: nocent endorsee could be injured, 
but to.establi-h that the person by whom the 
suit is brought was in truth the payee, and 
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the witress his agent. If such were the facts Wat's Dia 
of the case, there could be no question about pt 
what an endorser could prove, for the suit 


> Winitams. 
though in the-»ame of the endorsee, would : 
re. lly be one between the maker and payee, 
and as hetween them the consideration might 


be enquired into. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
| b: annulled, avoided and reversed ; and it is 





further ordered, adjudged and decreed, that 
this case be remanded to the district court» 
with direction to the judge not to reject the 
payee and endorser. of the note as: a witness 
to prove that he acted as agent of the plain- 
tiff, and that the note was given to him in that 
capacity. It is further ordered that the ap- 
peliee pay the costs of this appeal. 





Baldwin for the plaintiff, Wilson, Scott, 
Bullard & Vakley for the defendant. 


| he 


STRONG vs. MORGAN. 


Appean from the court of the seventh 
district. 
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} anererg Porter,,J. delivered: the opinion of the 


‘~~ court. This. action was brought for work 


ve and labor done by the plaintiff for the de. 


Morcan. 


A eyoalag- fendant. On. the trial the latter offered 9 


tract, tho? Written contract in evidence which had been 
not made dou- 


ble, is good as signed by both parties, kt was objected to as 


a commence- 
in writing, Deing a synallagmatic act under private sigs 


nature, and had not been made double. The 
court sustained the objection and the defen- 
dant excepted. 

The judge erred in this opinion. The act, 
though it was not a complete one, and did 
not produce the effect which it would have 
had, if-made in as many originals as there 


were parties, was good as a commencement. 


of proof in writing, and should have been 
received as such. Ferguson & al. vs. Tho- 
mas & al. Vol. 8, '75. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court _ 


be annulled, avoided and reversed, and it is 
further ordered, adjudged and decreed , that 
‘this cause be remanded to the district court, 
with direction to the judge not to reject the 
contract entered into between.the parties be- 
cause it was not made double: and it is-far- 

















_, the 
oft 


def 


cou 
dau 
has 
nei 
peti 


bee 


‘the 


his 
tak 











OF THE STATE Of LOUISIANA. 945 





ther ordered, that the appellee pay the costs Wewa aa 


of this appeal. www 

, Srnrone 

Downs for the plaintiff, Thomas for the Monesx. 
defendant. 


+o 
STAFFORD vs. STAFFORD, 


Appra from the court of the sixth district, |The defen- 


dant cannot 


‘resist the 
Porter, J. delivered the opinion of the plsitiff’s 


laim for his 


court. ‘The plaintiff claims from the defen- the plant 


/ ‘ we ( e hi : h 
dant a negro slave, and hire for the time he grovod’ that 


7 has been in his possession. The answer — 
- neither admits or denics the allegations in the 
petition, but avers, thet no demand has ever 
been made for the slave. and that if he be on 
‘the plantation of the defendant, it is without 


his consent, and that the plaintiff might have 





taken him away. 

Vhe evidence f:lly sustains the allegations 
of the petition, aud justifies the verdict giver 
in the court below for the slave and the hire. 
The judgment rendered thereon was correct, 
and it is tierefore ordered, adjudged and de- 
creed, that it be affirm: d with costs. 


| Thomas for the plaintiff, Baldwin for the 


def: ndant. 
Vol. V. N.S. 19 
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WELLS’ HEIRS vs. BALDWIN. 


Apprat from the court of the sixth district, 


Marrtuews, J. delivered the opinion of the 
court. dn this case the plaintiffs claim an 
undivided fifth part of a certain tract of land 
described in their petition. Judgment was 
rendered agaiust them in the court below, 
from which they appealed. 

‘he evidence which was offered in sup 


port of their title, as it appears on record, ig 


testimonial proof of the contents of an act 
passed before EK. Meuilion, by which it, ap, 
pears that Miller & Fulton, under whom 
both parties to this suit claim title to the 


premises in dispute, acknowledged and — 


agreed, that although they purchased the 
land in their individual names, it was bought 
for themselves and three other persons, one 
of whom is the ancestor of the appellants, 
‘I here is some contradiction in the testi- 
mony as tothe manner in which the instru 
ment from Miller and Fulton, to the ances 
tor of the plaintiffs, was executed: the 
weight of evidence, however, shews that it 
was not signed or accepted by any of the 
persons for whose benefit it was made, 
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There is a bill of exceptions to the ad- Vestn Distet 


missibility of oral. testimony’ to prove the “~~ 
E ; Wetisanine 
contents of the written deed, which:appears: | = 


p4 Baspwimi 
to have been lost or destroyed. Whether 
the loss was proved. in such a manner as: to: 
authurise the introduction of testimony to’ 
prove its contents, need not be enquired 
into, because the act appears never. to have 
been perfected by the acceptance or signa- 
ture of.the pretended partners of the pur 
chasers, Miller and Fulton, in whom’ the’ 
whole legal title remained until they sold, 
conveyed.and-delivered the land to the de- 
fendants, who are vendees from them with- 
out notice‘of any former sale or transfer to 
any: other persons : for the pretended trans- 
fer to the ancestor of the plaintiffs was no 
where to be found on record. Giving to the 
evidence of title, on the part of the appel- 
lants, the utmost: force that a complete sous 
seing. prive deed could have, (and the act 
under which they claim is- clearly. entitled ° 
to no higher dignity, as it does not appear 
even to have been placed on the records of 
a notary or any other officer) it could not 
avail them against the appellees, who, al- 
though they should be considered as second 
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purchasers, are the first to whom tradi‘ion 
was made. It is, perhaps, true, that being 


represented as a copy of a deed passed be- 


fore a commandant of the Spanish govern- 
ment, a violent presumption is raised that 
it was made in authentic form and that the 
original remained on record in the archives: 
of that officer; but it is clear, from the 
whole evidence and all the circumstances 
of this case, that the original could not be 
found, or any record of it, at the time when 
the defendants purchased from Miller and 
Fulton. In relation to these purchasers, it 
ought to have no further effect than an act 
under private signature. On a full view of 
the entire case we are of opinion that the 
appellants have shewn no title to the land 
in dispute, against the appellees, 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with costs, — 


Scott for the plaintiffs, Baldwin for the de- 


fendants. 
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PARKINS & AL. vs. opmPBELL & AL. : 
~ APPEAL from the court of the sixth.district. 


Mattuews, J. delivered the opinion of 
the court. In this case the plaintiffs ob- 
tained an injunction, by which proceedings 
on an order of seizure were delayed, where- 
in the defendants were about to cause to be 
sold a tract of land claimed by said plaintiffs. 

On hearing the cause, the injunction was 
made perpetual, from which the defendants 
appealed. 

The facts of the case shew, that the ap- 
pellants being indebted to the appellees, 
transferred to the former a debt, which the 
latter held on a third person, secured by 
mortgage on the land which they attempted 
to seize and sell as above stated. The 


claim transferred was a second instalment of 


the debt thus secured by mortgage, on which 
the mortgaged property was regularly seiz- 
ed and sold for the benefit of the trans- 
ferees, was purchased by their agent and 


the title transferred to them, or one of them. . 


Since this sale the order of seizure, or exe- 
cution, complained of in the petition for an 
injunction, issued in favor of the appeilants 
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West’n Dis‘et. ON A previous instalments which was secur- 


, 1826 


i~>~. ed by the same act of mortgage, and which ~ 


Parkins #4L 


CaMPBELL & 


ak. 


i 





is perpetually enjoined by the judgment of 


‘the district court. 


We are of opinion that the judgment thus. 
rendered is correct. fy ‘ 
The persons: in whom the: right to the, 
first instalment remained, having taken no; 
steps to enforce their claim, until after the. 
second became due, and the mortgaged 
property was seized and sold under it, have, 
lost their lien on said property, in the hands. 
of third possessors. ‘Ihe sale under: the 
mortgage destroyed entirely its force, and. 

gave a complete title to the purchaser, 

How the proceeds arising from such sale; 
should be divided, or whether they be sub- 
ject to division and. partition between the, 
owners of the different instalments secured 
by the hypothecation, are questions whichy 
do not occur in the present suit. 


I: is therefore ordered, adjudged and de« 
creed, that the judgment of’ the district’ 
court be affirmed with costs. 


Baldwin for the plaintiffs, Scott for the 
defendants. 
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SOUTHWARD & AL. vs. BOWIE. 


APPEAL from the court of the sixth district. 


Martin, J delivered the opinion of ‘the 
court. Cur attention is drawn to a bill of ex- 
ceptions to ‘he opinion of the district judge, 
overt: 1 ng the «pplication of the plaintiff’s 
Counsel for process of attachment against a 
witness duly summoned, and who neglected 
to attend. 

"Vhe court thought the attachment ought not 
to be granted, unless the plaintff’s attorney 
made an affid:vit of the materiality of the 
Witness. 

We think the court erred. A porty is not 
compel.ed to continue his cause, indeed he 
ought not, if his witness’s attendance may be 
compelled by legal process. The client may 
be absent, and the materiality of the witness 


may be a fact to which the delicacy of the‘at- 


154 
Westy Disret 
October 1826. 


a 
An “altach- 





ness without 
an affidavit of 
his msteriatie 
ty, where the 
issueing it 
will not delay 
the trial of the 
cause. 


torney prev nts hm to swear’ The process” 


of attachment may accelerate, but cannot de- 
lay the tri.l: f r if it be ineffectual, the party 
is to entitle him elf to a continuance, by the 
same aflidavii, which would be required of 
him, if he did not apply for a piocess against 


the witness. 
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West? uDistot When the witness resides, of is certain to 


tober 1826 
a a 
SovTHWARD 

"ws 

Bowie. 


* Where the 


“be near the court house, the party may depend 
on the'process of the court to bring him i: ,and 
neglect to attend and entitle: himself to a con- 
tinuance by his-affidavit. 


It is therefore ordered, adjudged and de- 
creed, th:t the judgment of t!e district court 
be annu'led, avoided and reversed, and the 
case be remanded fr a new trial, with direc- 
tions to the ceurt, not to refuse a process of 
attachment aginst a witness, because the affi- 
davit of his materi.lityis not made, and it is or- 
dered, that the appellee pay costs in this court. 


Boyce & Thomas for the plaintiffs, Bald- 
win for the defendant, 





REYNOLDS vs. THOMAS. 


AppEaz from the court of the sixth district. 


motion for a 


TF ie Porter, J. delivered the opinionof the 


the record to 


have been’ 


court. ‘The defendant is sued on his promis- 


d r -° 
the jolnent sory note, which has been endorsed by the 


‘was signed, 
the be will 
not be reman- 
ded, because 
that nctice 
does not ap. 
r to have 
acted on. 


payee to the plaintiff. The defence set up 
was, that the note which, on the face of it, pur- 
ported to he due at sight, was by an agreement 
between the payee and the maker, payable 
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several’ months: after; and that the aeons ix Dis’et 


liad ‘notice of this agreement 

“Phe endorser was by an order of the court 
‘ninde a party to the suit, snd in answer to att 
inte:rogatory pr»pounded to him, lie calego- 
rically dénied that any such agreement had 
been entered into'as that stated in the answer. 

On this proof, the judge below necessarily 
gave judgment for the plaintiff: the defendant 
appealed. — 

In this court he has moved to have the cause 
remanded, on the ground that he made a mo- 
tion for a new tri,1, which was not passed on 
by the jucige below, and the district court was 
adjourned improperly, beiore that motion 
could be heard. 

Nothing on the record enables ug to say 
there is ihe least feandation. for this « pplica- 
tion. The judgment which it is alleged. was 
rendered out of court, is shewn by the tran- 
script to have been given in open court. ‘The 
motion for a new trial, does not appear to 
have teen madé within the time prescribed 
by law. The judgment is sigued - nd dated 
of Novemb r term, and the moti: nis of the 


- 4th December, we cannot therefore judicisliy 


know it was made within the time prescribed 
Vol. V. N: &. 20 








GE ARES PURER IL SE ALE LOE NS ERTL IE PL ET al Bom 


154 


West’n re 
October.18 
prea sy 
Rernowps 
vs 
THomas. 


CASES IN THE SUPREME COURT 


‘ by the statute, which regulated our practice 
antecedent to the passage of the cole. - Every 
legal presumption is »gainst it, for the judg. 
mentis signed, and the ju ‘ge was prohibited 


_ from doing so, until the three days had elaps- 


Surrender of 


an ol jigation 
will not pr 
duce nevation 
if theevidence 
sh ws it 
‘Was n: a 
ded +: reviv 
nother rireg 
lieu of it. 





ed for making a mo‘ion for a new trial. We 


must presume he did his duty, until the con, 
trsryis shewn. Acts of 1817, 32, 11. 
We are unable to find any grounds to re. 


fuse the application of the plaintiff, that the 
judgment below shculd be affirmed with da- 
muses. 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 


be affirmed with costs, and ten per cent. dama- 
ges on the amount of said judgment. 


Baldwin for the plaintiff, Thomas for the 
defendant. : 


BENSON vs. SHIPP. 


AppEAL from the court of the sixth district. 


Porter, J. delivered the opinion of the 
court. The petitioner states that the de- 
fendant being indebted to him on a note ex- 
ecuted at Natchez, in the state of Mississip 
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pi, bearing interest at ten per cent. placed wear'a dives 


sundry obligations in the hands of the plain- 
tiff’s dttorney, to be collected by him, and 
that out of the funds he was to retain the 
sum of $823; that only a small sum has been 
collected on these obligations ; and that the 
defendant still owes him the balance of 
the note. | 


October, * $26 
a a A 
Benson 
v8. 


Suirr. 


The defendant avers, that the obligationg »_ )) 


alluded to were given in payment of his ob- 
ligation, which was delivered up to him at 
the time the transaction was entered into. 
That the obligations placed by him in the 
hands of plaintiff’s attorney, could have been 
collected if due diligence had been used, 
and that in no event is he liable, unless it be 
shewn that all legal and proper steps have 
been used to recover the debts received by 
the petitioner’s agent. 


There was judgment in the court below 
for the plaintiff, and the defendant appealed: 

The receipt of the attorney, after enume- 
rating the obligations put into his hands, 
states, “of the above amount, when collected, 
the sum of $823 is to be paid over to Fden 
Benson, and the balance, when collected, 


> ~~ 
eas 
we~ C oe 
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wrote Riot to be accounted for to Shipp,, Kay -&. bee 
~~ deducting five per cent. for collection,” 


Benson 
“os 


Surrr. 
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- Some time after this receipt, the. mate 3 was 
given up, and the following counter letter 
taken :— 


« We have put into the hands of H, A. , 


Bullard certain notes, on some of -which 
suits have been brought, out of the amount 
of which, when collected, he is to retain 
$823 for Eden Benson, to. pay that balance 
due on our note of the 15th April, 1819. 
(Signed) Supe, Kay & Co.’ 

The defendant insists, that the surren- 
dering the note is conclusive evidence that 
the attorney novated the debt, and that al- 
though it was not within his powers to do 
so, yet as the plaintiff has recognised and 
sanctioned the transaction by bringing suit 
on the agreement, it is as binding in him as 
if his agent had possessed full powers in the 
first instance. 


The evidence does not prove a novation; 
neither the receipt of the attorney, nor the 
counter letter, signed by the defendant, 
raises ‘a presumption ‘of it. The atiorney 
states, that he had received the notes from 
the firm of which the defendant was partner, 
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fom collection, and that: out of. ‘the money re- ee 
ceived from them, he was to:pay the plain- ww 
tif. ‘The courier letter declares'that “we 
| have put® into the hands of H! A. Bollard 
cettain notes, out of which, when collected, 
heiis to retam 6823 for’Benson.” ‘To ‘con- 
stitute novation, one debt must be ‘given for 
another, In this case, if the plaintiff nova- 
} ted the debt, it must have been for obliga- 
tions other than those mentioned in, the,evi- 
dence, for they remained the property of 
the partnership of which the defendant was 
member,—were to be collected for their 
benefit and at their expence. 
Then, as to surrendering the obligation, 
This in an ordinary case would be sufficient 
proof that the obligation it evidences was 
discharged, but the circumstances under 
which it was delivered here destroy that 
presumption. It is shewn that nothing was 
received for it. ‘Ihe note was surrendered 
} by the attorney, who was agent for both 
parties, on the presumptioir that he would 
| receive enough from the obligations put 
into hig hands for collection, ‘o meet it. But 
there is no evidence the parties nnderstood 
it was paid, oa the contrary, the, counter 
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West's Dis'et letter proves that there was a balance due) - | 


» October, 1826 , 
wwe which was to be paid. 
: < As to the allegation that there was negli- | 
gence in collecting these debts. This may 


be so, but the plaintiff is not responsible for 
it, for the attorney was the agent of the de- 
fendant in making these collections. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Bullard for the plaintiff, Thomas for the 
defendant. 


. MY CRUMMEN vs. WCRUMMEN & AL. 


A post-ofice APPEAL from the court of the sixth district. 


is not the pro- 
per place to 


deposit ano’ Martin, J. delivered the opinien of the 


Gaseriivesia court. The plaintiff sues as endorseeof a 


pace it promissory note, which was duly protested, 
The notice was put by the parish judge in the 
post office at Alexandria. while the endorsee’s 
residence was out of the limits of that town 
but within a few rods of the boundary. 
A post office is a proper place of deposit for 
notices, that are to be conveyed by mail to 


some other post office, or perhaps te be left on 
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the road. But when the residence of the en- ero, 1038 
dorser is within the town or close on its bor. “> 
M‘CaomaEr 
ders, it is clear that the notice musi be given Pee i 
to him there, as his opportunity of receiving it — & a 
from the post office, is more distaat and per- 
haps more precarious. 
The absence of the endorsee from home is 
not areas/n to delay notice till his return, be. 
cause he is s ‘pposed to arrange his affairs in 
such a manner that they may be attended to 
while he is abroad. 
This case differs very li‘tle, indeed not at 
all from that of Clay ys. Oakley, lately deter- 


mnined. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Baldwin for the plaintiff, Thomas for the 
defendants. 
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BYNUM vs. ARMSTRONG. to B, eta 
ditioe that the 
Appeat from the court of the sixth district, Matter shell 
;, Other place, 
sell it, and 


Martin, J. delivered the opinion of the pay over the 


proceeds to 
oourt. The defendant is appellant from the ot the erator, 
is not a cone 


judgment ofthe districtcourt, which perpetuates tract of sale. 
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Relics an injunction, obtained by the plaintiff to'pre:, 
vent the-sale of‘a quantity of cotten, on which . 


the former had caused'a fi: Sa. agaiast’ ¥. = 
Bynum to be. levied. 

The plaintiff’ claims the cotton, as sit 
the estate of Parham T. Bynum, of which he 
is curator, as having been purch sed by his 
estate fron Francis A. Bynum, accoraing to 
the fol wing document. 

“Articles of agreement made and ente-ed in- 
to between “rancis A. Bynum, and Par:.am 
T. Bynum, both of the parish of’ Rapides, 
witness, that &. A. 6. has bargained, sold and 
delivered to P. ‘I’. B. and by these presents, 
sells, bargains, transfers and delivers to him, 
all his crop of cotton, which has been raised 
on his two plantation-, the present year, the 
great r part of which is gathered, and sme of 
it ginned: and. baled, and is conta:ned iw hie 
gin and cotton house, on his upper plantation. 

In consideration of which the said P. 
T. B. premises and obliges himself to pay to 
F. A. B. such price as he may oi’ tain for it in 
New-Orleans,. after. deducting freight and 
charges of sale: first paying out of the said 
price a debt due by *. A. Bin two judgments 
obtained against him by L. R. in the sixth 
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district court for the parish of Rapides, and Veet is 


in the next place payiug a claim of W. M. srr, 
as far as $4000, against F. A Bynum,and ‘ws 
the balance of the price of said cotion to F. ities 
A. Bynum or his order.” 
_ The character of a contract is to be sought 
in the object the parties songht to accomplish, 
rather than in the appellation they gave it ; 
in what is done, than in the words that are 
- used, 
Thus, there is no contract of sale, without 
a price in money, and if A. sell to 6. a horse 
for a_mu e, which B. promises to deliver, there 
is no contract of sale, but one of exchange. 
The object of the «ontract of sale is to make 
the vendee have the thing sold as his own, to ‘ 
give him a right to, an interest in it. ; 
Here the intestate acquired no right nor inter- 
est in the cotton : he was authorised, and un- 
dertook to convey it to, and to sell it in, New- 
Orleans, and to pzy the proceed. to the credi- 
tors of the owner ard his order. The cotton 
was never at the risk of the intestate ; had it 
been destroyed by fire, or sunk in the river, 
without his fault, the loss must have been his 
employe’s F. A. B. Res perit domino. 


The intestate incurred no other obligation 
Vol. V. N.S. 21 
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West’n Divet than to use his best endeavors to convey the ~ | 
Octoder.t826. q 


~~~ cotton to New-Orleans, sell it, and pay the | p 
oe price to F. A. B. ‘This did not make the ine 
ARMSTRONG. ; ’ 


testate an owner, fir the cotton was not at his 
risk, and he was neither to have any benefit 
or sustain a loss, in case of a rise or fall in its 





value. ‘The profits and risks were all F. A, 
B’s. who never ceased to be the «wner. The 
cotton was therefure properly seized as his 


prope ity. 


r-r, 


~~: 


It is theref-re ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, aud the 
injunction diss lved, the plaintiff paying 
costs in both courts, 


‘Scott for the plaintiff, Thomas for the de- 
fendant. 
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STAFFORD vs. STAFFORD. 


When no APPEAL from the court of the sixth district, 
question of 
law arises in 
, th é pil 
verdictic nt Martin, J. delivered the opinion of the 
disturbed, un- 


less it appear COurt. The plaintiff claims $10,150 for the 

anifestly er. ° 

roneous. use and labor of her slaves during eleven 
years, and for moneys received by the de- 


fendant from the sale of her land. 
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The defendant pleaded the general issue West’n Distet 
—that the plaintiff is his sister, and lived wvw 


with him from the death of their - father, in 
1803, till 1814, and during that time was 
and still is under a mental incapacity, una- 
ble to take care of her affairs or herself— 
that he incurred great expense for her— 
that at the death of her father she had five 
slaves, now increased to fifteen or sixteen 
—that he was at great expense in raising 
the young ones and removing the whole, 
and the plaintiff, from S. Carolina to the 
territory of Mississippi and this state—that 
the slaves were demanded from him, but re- 
moved in 1816 to John Stafford’s, with whom 
the plaintiff went to live—that a tract of 


land she had an interest in in SouthCarolina 


was exchanged for a bay mare, which the 
plaintiff used in her removal—that he does 
not owe any thing to the plaintiff, who, on 
the contrary, is indebted to him for sundry 
things furnished her and money spent for 
her support. 

She obtained a verdict and judgment. for 
$2100, and he appealed. A number of 
witnesses were heard, no questions of law 
appear to have arisen at the trial, and we 
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Wert'n Dis'et are unable to say the jury came to an erro- 
October. 1826 


“~~~ neous conclusion. 
STAFFORD 


Srarroro _—‘Tt is therefore ordered, adjudged and de- 
creed, that the judgment of the district 
court be affirmed with costs. 


Thomas for the plaintiff, Baldwin for the ~ 


defendant. 





HUNTER vs. SMITH. 


The plaintiff  AppEAL from the court of the sixth district. 


may diseon- 


tinne, cr the == Martin, J. delivered the opinion of the 


der a dismis- A 
sal. court. ‘This case was remanded for a new 


trial, in September 1824, vol. 8, 109. The 


plaintiff, on the return of it, prayed leave to 


dismiss his suit, which was granted, and the 
defendant appealed. 

The plaintiff’s right to pray a discontinu- 
ance of his suit was recognised by this court 
in the case of Petit vs. Gillet. 5 Martin 20. 
And we have heard nothing that militates 
against it. ‘I'he court may itself order a dis- 
missal. Part 3, 22 3, 22, 9. 


It is therefore ordered, adjudged and de- 
ceeed. that the judgment of the district court 
be affirmed with costs. 
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e . a . _ , Ww . 
Thomas for the plaintiff, Baldwin for the Pevln Pis’st 
defendant. : Sted 
MARTIN vs. MARTIN'S HEIRS & AL. 
Appzat from the court of the sixth district, Wbe2s miner 
; ‘ the state, sere — 


vice of citation 


Porter, J. delivered the opinion of the’in an section 
of ition 


ae s . ma e made 
court. This is an‘ action to recover from the pees og iow 


; And if dai 
heirs and sureties of a curator, the sum Of  ;epretented 


in that action, 


840,000, which it is alleged he received for the judgment 
$ is conclusive 


the plaintiff, who was a minor. odie 
The plea of res judicata which is offered” 
as a part of the defence set up by the defen- 
dants, requires us to set out particularly. the 
pleadings. 
The petitioner states that he is one of the 
heirs at law of Abraham and Mary Martin, 
and as such was entitled to the sum og 
$40,000: that he was a minor from the death 
of his father and mother until the 20th No- 
vember 1823, when he became of age. . That 
J. M. Martin was appointed his curator, and 
received the sum of $40,090, in money, from 
the other heirs of A. & M. Martin: and in 
property, which, without any legal authority, 
and without the approbation of the petitioner, 


he purchased at the sale of the estate of his 
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fathcr and mother, and which he retained in 
possession until his death, and is still in pos- 
session of his heirs. That the petitioner was 
not. assisted by a curator ad litem in the pre- 
mises, that he utterly disclaims all such acts 
and doings on the part of his curator, and 
that in consequence thereof the said J. M. 
Martin became liable, on his bond, to pay 
the sum already stated. 

The petition proceeds with an enumeration 
of the property left by the curator, on which 
the plaintiff avers that he has a mortgage, 


-and concludes with a prayer that the heirs of 


J. M. Martin, his sureties, and the other per- 
sons who have acquired part of the mortgaged 
property may be cited; that judgment may 
be rendered against the former for the sum 
claimed ; and against the latter, that the pro- 
perty whieh has come into their hands may 
be held subject to said judgment, and sold to 
satisfy the same. 

The persons thus made defendants put in 
separate answers, according to their different 
rights, and the views which each entertained 
of the defence he had to the action. That 
which first appears on the record comes from 
one of the sureties. 
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ist. He pleads the general issue. 

2d. That a regular clissification of the es- 
tate and succession of John M. Martin. was 
made by the judge of probates, of the p#rish 
of Rapides, at which the plaintiff was repre- 
sented by his then curator ad bona, Rubert 
Martin, who claimed for, and had allowed 


to the plaintiff, as a general privilege, the 


sum of dollars, which order is yet 
in force and unvepealed, and cperates as the 
thing adjudged between the estate and the 
heirs of the said John M. Martin and the 
plai:tiff. 

38d That the petitioner has no claim in 
this suit, because a suit was brought in the pro- 
bate court of the parish of Rapides, by the 
representatives of Anna Terrill, one of the 
heirs of Abraham and Mary Martin, fora 
partition of the successi n of the said Abra- 
ham and Mary: and a settlement of accounts 
among the heirs. That in this suit the p!sin- 
tiff, then a minor, was duly represented by J. 
S. Johnston, his curatur ad litem sp:cially 
appointed for that :.urpose, and a decree was 
given therein, which decree was appealed 
from to the district court, and there a final 
judgment was rendered, by,which it appears 
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Westin Dis'et that the petitioner, has received more than his 
ae portion of the estate of Abraham and Mary 


ar 


Manet 


& an 


Martin, and which decree being unreversed 


forms res judicata, and precludes the plaintiff 


from recovery in this suit. 
We will consider the last of these pleas 
first, and in order'to ascertain whether it has 


the force and effect contended for, it is neces-— 


sary to recur to the pleadings in the suit 
wherein the judgmen,t offered in bar was ren- 
dered. 

The plaintiffs in that case were the repre- 
sentatives of one of the heirs of Abraham and 
Mary Martin. In their petition they state, 
that by an order of the district court of the pa- 
rish of Rapides, the parish judge of said pa- 
rish was directed to préceed to the sale of the 
succession of the said Abr:ham and Mary;that 
pursuant to said decree, the whole of the es- 
tate was sold; and that, notwithstanding the 
sale, no final partition of the succession, or 
settlement of accounts among the heirs had yet 
been made. That at the sale, the property 
was principally bought by the heirs or their 
representatives ; and that some of them had 


_ bought greatly over their proportion, and were 


in arrears to others. 
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They conclude by praying, that a partition 
of the estate may be made; that the heirs 
may be cited; that a curator ad litem may be 
appointed to the present plaintiff, and that the 
court would proceed “ to the fina) partition of 
suid estate ameng the heirs, and to a full, com- 
plete and final settleme: t of accounts between 
them; and that the court will decree to each, 
sch sum as may b. found due upon said set- 
tlement and paitition. 

The paities appeared in the court of pro- 
bates, and the judge proceeding to make a set- 
tlement, chaiged each of the heirs w th the 
amount purchased at the sale of the succession 
of. Abraham and Mary 5 artin ; among these 
cha:ges, the present plaintiff is credited with 
$3:,011, 50 cents, the amount bought by him, 
and his share is stated tu be $34,146, 19 
cents. 

On the appeal to the district court, the same 
principles were adopted as the basis of its 
jv: gment, and the ju: ge proceeds to state, that 
in ord:r to a final settlement of the estate of 
Abraham and Ma:y Martin, judgment should 
be given in the manner therein stated. It is 
Unnecessary to set out any part of it except 
Vol.V.N.S. 22 
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weacees that which decrees to the petitioner the sum 


www of $2159, 16 cents. 


Ma okt 
e The question then is, whether with this 
Manrtin & aL 


judgment standing unreversed, the plaiutiff 
can recover in the present action ? 

Assuming for the moment, that it was regu- 
larly rendered according to law, our first in- 
quiry must be what were its effects on the mi- 
noc. Before going into this question however, 
it is necessary to state, that the heirs of J. M. 
Martin, who are sued now, were parties to 
the suit,’and that their rights were pronounced | 
on, as well as those of the coheirs, 

We have already seen that the avowed ob- 
ject of the action, was to obtain a partition and 
final settl-ment of the estate of Abraham and 
Mary Martin. ‘This estate then consisted of 
the debts due to it from the sale of the proper- 
ty, and the greater proportion of these debts 
were due by the heirs themselves. 

In making the partition the minor is charged 
with purchases to a large amount. Now the 
consequence of this most clearly was, to make 
him owner of the property for the price of 
which he was debited, and until that judg- 
ment is reversed he remains so. ‘The pur- 
chase by his curator, confirmed by a judg- 
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nent of the court, renders him to every purpose W-s'’n Dis’et 


the proprietor of it. Nor can the consequen- 
ces which result from these acts, be evaded 
by the argument urged by the counsel, that 
the legulity of . that purchase did not come in 
question in that suit. It came immediately 
and directly in question ; for if the purchase 
had not been decreed to be legal, or admitted 
to be such by the curator, the judgment must 
necessarily have been in favor of the plaintiff 
for his whole share of the estate, instead of 
the sum of $2159, which was decreed to him. 

Having thus ascertained in what relation 
the plaintiff stands to this judgment, and his 
rights under it, we proceed to inquire what is 
asked for in the present action. The peti- 
tioner states, that the purchases made for him 
at the sale of the estate of his father and mo- 
ther, were contrary to law, that he disclaims 
them, and that he is entitled to have judgment 
against the heirs and representatives of his cu- 
rator for the amount of said purchases. 

If that prayer was acceded to, these procee- 
diugs, in relation to the rights of the minor 
would present very singular features. There 
would be a judgment of a court of competent 
jurisdiction, deciding that he was the owner 
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es te of the property. There would be another ._ 


October, 1926 
wee which leaving that judgment unreversed, 


1. nd would decla.e that he is entitled to the price 
of t. Now; this cannot be, and unless we 
shill find on f :rther enquiry tiat the first judg- 
met is absolut: ly, not relatively,nall and void, 
we are perfectly clear, the plaintiff cannot re- 
cover in ti:is action. 

‘The plaintiff contends it was absolutely 
null, and he has relied on the principl«, that 
uzless proceedings against miners are con- 
ducted xccordi:.g to the legal formalities estab- 
lished for their protection, that they have a 
right to pass them by as if they did not exist, 
aid sue at once to enforce any cl:im whi-h 
they possessed antericr to these proceedings 
having taken place 

It may perhaps be deubted whether the 
principle rel ed on, extends to the decrees of 
a court of justice render: d contrad ctorily with 
other parties, whetier it does not stand as reg 

judicata until appealed from, or set aside by 
an action of nullity. But we do not find it 
necessary to go into that question. 

It is shewn here, that at the time these pro- 
ceedings took place in the court of probates, 


the minor was absent from the state: and 
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that his curator.ad bona being also a party to Wein Dist 
them, a curator ad litem was appointed to wv ~ 


defend his interest. This curator ad litem 
appeared and assisted at all the proceedings, 
and we presume, as the contrary is neither 
alleged or proved, that he discharged his 
daty faithfully. 

But that attendance is contended to be irre- 
gular and illegal, because the law requires 
the minor to be cited ; and that it is only af- 
ter he is cited, and appears, that a curator 
ad litem can be appointed to assist him. 

If this position be correct, then it must fol- 
low that no suit can be commenced against a 
minor who is absent ; and it will also follow 
. that co heirs, and co-proprietors, of an undi- 
vided thing, may be obliged to remain owners 
in common, although the law says they shall 
not s—‘hat any of them, of age, or minors, 
can compel the others to a partition of the 
estate which they hold jointly. C. Code 184, 
art. 150. 

We think where the minor is absent, that. 
ex necessitate, service must be made on the 
curator, otherwise the rights of persons of 
age would be suspended by his absence, and 
his is notone of the privileges wiiich the 
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law accords to.minors. The provisions of the 
civil code which treat of the subject of parti- 
tion, in contemplating the case of absenteegy 
and providing for it, make no difference be- 
tween those under, and those f full age. In 
treating of the curatorship of absent persons, 
it does not distinguish ; and the laws of the 
Partidas, tho’ not expressly legislating for — 
this very case, in their spirit and intent most 
evidently sanction the course that was pur- 
sued here. C. Code, tit. 3, cap. 1, page 16. 
ibid, cap. 8, 184. Partidas 8, tit.2, laws 7, 
14, & 12. 

On the best view, then, we can take of the 
whole matter,,we think the minor was legally 
represented in the suit in the probate court, 
and that, of course, the sentence is binding on. 
him, until it is reversed. Cur Phillip, juicio 
civil, verbo sentencia, §18, no. 10. | 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed ; and it is 
further ordered, adjudged and decreed that 
there be judgment against the plaintiff, as in 
case of nonsuit, with costs in both courts. 


Bullard for the plaintiff—Thomas, Boyce, 
Rost and Wilson for the defendants. 
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IVORWOOD vs. GREEN & AL. 


Martuews, J. delivered the opinion of the 
court. In this case the plaintiffs sue to recover 
certain slaves described in their petition. 
They obtained judgment in the court below, 
from which the defendants appealed. 

The evidence of title offered on the part 
of the appellees, is the copy of a bill of sale 
said to have been executed by John W yche 
to their ancestor, by which the property in 
dispute was regularly conveyed to him, and 
oral testimony of the contents of the original 
of this instrument. The copy which was ad- 
initted in evidence is taken from the records 
of Burke county, in the state of Georgia ; 
being certified in conformity with the provi- 
sions of the act of Congress for such cases. 
An objection was made, on the part of the 
defendants, to its’admissibility, on the ground 
of its being the copy of a copy, which the 
court below overruled, and a bill of excepti- 
ons appears on the record to that effect. We 
are of opinion that it was properly received, 
under the certificate made in pursuance of the 
act of congress; leaving its legal effect on the 
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rights and claims of the parties, uninfluenced 
by its reception. 

As the laws of Georgi: have not been 
shewn or proven to the court, the effcts of an 
instrument thus circumstanced must be ascer- 


tained in reference to the lees fort. Accord-- 


ing to.our laws, the recording of an act under 
private signature, unless ack owledged by 
the parties to it before the proper recording 
officer, gives no additional force or effect to 
the original instrumeut ; and a copy taken 
from such a record would not be legal or 
conclusive evidence of the contents of the ori- 
ginal. Weare, therefore, of opinion that the 
copy; offered by the plaintiffs, of the bill of 
sale taken from the records of Burke county 
in Georgia, does not make out the title to the 
slaves claimed in the present.action. Neither 
does this copy prove the genuineness of the 
original, altho’ admitted to record on the affi- 
davit cf a subscribing witness to it; for this 
is ex parte evidence, and ought not to be al- 
lowed to injure the rights of the defendants. 

Admitting the loss of the decd of sale to 
have been proven in such a manner as to au- 
thorise testimonial proof of its contents, we 
beiieve that the plaintifis have failed entirely 
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to prove its truth and genuineness. There is 
not one witness who says that he ever saw it 
and knew the hand writing of the subscribers, 
Why proof to this effect has not been obtained 
from the subscribing witness, is not accounted: 
for; and until the impossibility of procuring 
his testimony be shewn, it is doubtful whether 
inferior proof ought to be admitted. We con- 
Clude, that the plaivtiffs have not made out 
_ their case, and therefore this case is similar 


to that of Bradford’s Heirs vs. Calvit, 5 siar- 
tin, 662. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be avoided, reversed and annulled ; and it is 
further ordered, adjudged and decreed, there 
be judgment entered for the defendants as in 
case of nonsuit, with costs in both courts. 


Thomas & Scott for the plaintiff, Bullard 
for the defendant. 





HUNTER vs. SMITH. 


Appgat from the court of the sixth district. 


Martin, J. delivered the opinion of the: 
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West'n on court. This case is before us on a bill of ex. 
aT ceptions to the opinion of the district court, 


Surra. 


in refusing leave to the defendant to avail 
himself of his answer to certain interrogato- 
ries put bim by the plaintiff in a former suit 
between the parties, which was discontinu-. 
ed. ) 

The district court in our opinion erred. 

The defendant hasan undoubted right to— 
avail himself of his own answer to the plvin- 
tiff’s interrogatories, and such answer is a le- 
gal piece of evidence which my be used by 
either party. Berthole vs. Mace, 5 Martin, 
§92. 

The legislature has declared that such an 
answer is evidence in favor of the party an- 
swering, unless contradicted by positive literal 
proof or two witnesses. Civil Code, 316, art. 
263. 

Can the plaintiff deprive the defendant of 
this undoubted right to use the answer in evi- 
dence, by dismissing his suit and recommen- 
cing it. 

The defendants may give in evidence the 
record of a former suit, between the parties, 
although it was di-missed. Bore vs. Quierry’s 
Ex’ rs. 4 Martin, 545. Yet the suit was 
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dismissed, not by the plaintiff’s sole act, but West's aes. 


upon an agreement between the parties. 

The record of a suit is evidence, although 
the proceedings were not continued, ’till judg- 
ment. Barlow vs. Dupuy. 3 vol. 442. 

A ‘party cannot dep ive his adversary of 
any piece of evidence, which he may incau- 
tipusly f rnish. 

‘Thus we have held, a defendant cannot 
amend his answer by withdrawing an admis. 
sion he has made, Vavasseur vs. Bayon, 11 
Martin, 639, and thxt a plaintiff has no right 
to withdraw his answer to the d fendant’s in- 
terrogatories, although there it was objected to. 
Posten vs. Adams, 5 Martin, 272. 


It is therefore ordered, adjudged and de- 
creed, that the judgment +f the district court 
be annulled, avoided and reversed, and the 
case remanded for trial, with directions to the 
judge to permit the defendant to read in evi- 
dence his answer to the interrogatories put to 
him by the plaintiff, in the former suit, and it 
is ordered that the plaintiff and appellee pay 
costs in this court. 


Thomas for the plaintiff, Baldwin for the 
defendant. 


ind 
Hunter 
ws 
Surrn. . 
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brea 7g THOMAS vs. CALLIHAN’S HEIRS. 
SS a a a 
The credits e ei-- 
of a defend. APPEAL from the court of the sixth district, 
ant may be 
seized in exee 


ay scant. Martuews, J. delivered the opinion of 


ing wtsdcbt the court. In this case the plaintiff sues to 


~ in the offi 


of the parish have a judgment made executory against the 
hot “operate heirs of the person against whom it had been 
third persons yendered. 

The facts of the case, which appear impor- 
tant in coming to a just decision on the ques- 
tions of law contained in it, are as follows :— 
John Stafford obtained a“judgment against 
the ancestor of the defendants, which he as- 
signed and transferred to the plaintiff, and 
which together with the agreement ef trans. 
fer,. was recorded in the office of the parish 


judge ; Leroy Stafford obtained a judgment 


against the assignor, and caused the interest of 


the latter in the judgment against Callihan, to 
be levied on and sold to satisfy his judgment, 
purchased himself at the sheriff’s sale, and 
has tiansferred the right which he has there- 
by acquired to the appellants for a valuable 
consideration. The transfer from J. Stafford 
to the appellee was previous to the seizure 
and sale under Lervy’s judgment, 

Out of these facts two questions of law 
arise. ‘The first reiates to the legality of 
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seizing in execution credits or choses in ac- 
tion of a debtor. The second has reference 
to the notice which the law requires to be giv- 
en in a transfer of debts, so as to bind third 
persons. : 

The first of these questions depends on a 
general principle of law, and has been settled 
in the affirmative by a decision of the court, 
reported in 2 Vol. 616. It is true that 


some alteration has been made, restricting 
the right of plaintiffs in execution, by an act 
of the legislature subsequently passed ; but 
this law has not produced any change which 
ein affect the rights of the parties to the pre- 
sent suit. 

In regard to the question of notice, the plain- 
tiff relies principally, if not solely, on the cir- 
cumstance of having caused to be recorded the 
judgment and act of transfer, in the office of 
the parish judge, previous to the levy made 
on it by Leroy Stafford under his judgment 
against the iransferror. We are of opinion, 
that this recording was not such notice tothe 
debtors as is required by law. 

It isnot a record of an act required to be 
recorded, for the purpose of warniug or notify- 
ing third persons, whose interests might be af- 
fected by it. ‘Ihe notice necessary in the as- 
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signment of debts, not regularly negotiable, 
according to law merchant, may be fairly as- 
similated to the notice which must be given to 
endorsers of promissory notes and drawers of 
bills of exchanges; and, although the same 
exactness and promptitude may not be requir- 
ed in the former case as in the latter, yet to 
affect the rights of third persons, personal no- 
tice or something equivalent must be given, 
and proven in the event of any cont:st on the 
subject ; which we think has not been done in 
the present case. : 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the court below, 
be avuided, reversetl and annulled, and itis 
further ordered, adjudged and decreed, that 
judgment be entered for the defendants and 
appellants, as in case of nonsuit, with costs in 
both courts. 

Rost for the plaintiff, Baldwin for the de- 
fendants. 


JOHNSON vs, KIRKLAND. 


AppEat from the court of probates of the 
parish of Catahoula. 


Matruews, J. .delivered the opinion of 
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the court. In this case the plaintiff claims, Wes Biv’ 


e ° 
as testamentary heir or universal legatee of “~~” 
vs 


his wife, an undivided portion of her father’s , . 55, 
estate; which claim is resisted by the cura- 

tor of that succession: and the probate 

judge having decided in favor of the legatee, 

the present appeal was taken in behalf of 

the surviving heirs of the ancestor of the 
testatrix, 

Two principal grounds of opposition are 
made to the appellee’s right to recover : 
4st. That the will under which he claims 
was not made in pursuance of the formali- 
ties required by law. 2d. That its pro- 
bate was illegally made. — 

We will first investigate the last of thése 
objections; for the provisions of a testament 
cannot be carried in‘o effect until its execu- 
tion is regularly ordered by a court of 
probates. 


a 


The code of practice, under which the 
will relied on by the plaintiff in the present 
case was attempted to be proven, is speci- 
fic as to the matters which must be contain- 
ed in the process verbal of the probate of a 
will. One of these is, that it should recite | 
the “reading of the will, in an audible and 
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> Sind distinct voice, to the witnesses and other 
“~~ persons present.” Whether this be, or be 


JouNSON a el r 
vs. not, a wise provision of law, is not for us to 


KIRKLAND. 

enquire: it is an expression of legislative 
will, which we, as judges, are bound to 
obey and cause to be enforced. The evi- 
dence of the probate of a will without such 
recitation in the process verbal, is not ac- 
cording to law, and is therefore void and of 
no effect against persons who have a right to 
oppose its execution, and who do make op- 
position, as is done in the present case. In 
consequence of this defect in the probate of 
the will of Mrs. Johnson, the testamentary 
executor and legatee cannot legally cause 
its dispositions to be carried into effect. 


' It is therefore ordered, adjudged and de- 
creed, that the judgment of the court below 
be avoided, reversed and annulled: and it 
is further ordered, that there be judgment 
entered for the appellant, as im case of non- 
suit, with costs in-both courts. 





- Thomas for the plaintiff, Scott for the de- 
fendant. 
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West’n Dis’e 
BAKEWELL vs. COE & AL: Oc ober, 1826 


_- Apprau from'the court of ‘the sixth disttict, The 


ny 


peg pam 
in wh:eb the 


Porter, J. delivered the opinion’ of the (06.9, dn 


sourt. The petitioner claims a kitchen, ‘dclare. 
built on a lot belonging to him, which he 
avers to be worth $150, and also damages 
to the amount of 850, which he alleges. to 
have sustained by the defendant’s having at- 
tempted to seize and sell it. 
From these allegations it appears that the 
whole matter in contest, between the par- 
ties, is two hundred dollars, and to give this 
court jurisdiction, it must exceed three 


hundred. Const. art. 4, § 1. 


It is therefore ordered, adjudged and de- 
ereed, that this appeal be dismissed, with 
os 5S. | 
Deblieux for the plaintiff, Rost for the de- 
fendants. ‘ 


Vol. V. N. Ss 
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ina pom ArrraL from the court of the sixth district, 
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dered less vae - 


by 
sctsofs third “Pontes, J, delivered the » aie of the 


be 
posse 10 ‘© court. ‘The defendants were owners of two 
oer tracts of laud, situated on a small water 


of = 
ros goutee in the parish of .apides. The up- 


~ “4 Pea per one was acquired by them by purchase, 


i ag und at the ‘ime they bought it. was subject 


ing. is illegal. 
And it to a mor‘gage in fax” v Of the present plait 


immaterial 


Soec-ostion te Olle On the premises was s erected a grist 


t uction 18 


‘pre cath k and saw mill, and the land is stated and 


the stream 
fron. deseo proven to’ be of no value except for a mill 


» or b 

ar ving te seat. - 

the le mill, 

sothit cea . “The plaintiff not receiving payment of his 
debt, proceeded, by an action of mortgage, 
to have his lien carried into effect. While 
these proceedings were pending, the d defen- 
dants commenced constructing a dam and 
a mill on the lower tract owned by them, 
and the very day, or the day after, the 
mortgaged premises were adjudged to the 
piaantiff, who became the purchaser Un- 
der the sale made at his own instance, they 
finished the construction of the dam. 


The new works were erected so near te 
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the old ones, that it was found that,the.wa- Re eet 
ter collected in the dam. rose, to, such a > 
height that it completely impeded the use agen 
of the mill originally placed gn.the mortga- * ™ 
ged premises. Upon this fact being. ascar- 
tained, the plaintiff commenced the present 
action, in which he stated that. these, new 
works had been erected with the intention 
to injure those belonging to the petitioner-— 
that he had sustained damage, in conse- 
quence thereof, to the amount.of 610,000, | 
and he prayed that he might have judgment 
for these damages, and thatthe .works 
erected by the defendants might be abated. 
The defendants pleaded that’ the plaintiff 
had shewn no cause of action-——that they 
had a right to erect a mill and dam on their 
own land, and that the plaintiff purchased 
with a full knowledge of these obstructions. 
The cause. was submitted to a jury in the 
court below, who found a verdict in favor of 
the plaintiffs for 1.000, .which verdict the 
court confirmed by their judgment, and fur- 
ther decreed, that the works erected by the 
defendants should be abolished. 
The first question in the case is, whether 
the defendant, having purchased the mort- 
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Bestia Piglet gaged premises, did not acquire a right fo 
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make any change he pleased in the buildings 
erected thereon? ‘And we are of opinion 
his right to do so was undoubted, providéd 
he didnot diminish the value of the proper- 
ty. On this subject we have an. express 
provision of law.’ « The deterioration which 
proceeds from the deed or neglect of the 
third possessor, to the prejudice of the cre- 
ditors ‘who -have a privilege or mortgage, 
gives rise against the former to an action of 
indemnification.” C. Code 462, art.'48. 
The second is, whether the defendant 


had not’a right to-erect the mill, on his own 


land, whether it injured that of his neighbor 
or'not? or, as the case was put at the bar, 


-whether he had not the same authority to 


place works of this description on his‘land, 
as the plaintiff had to erect them on the ad- 
joining soil, which was his property ? ' 

It is a general principle of law, that own- 
ers may use their property as they please 
with the exception that they do no injury'to 


others. Sic tuum utere, ut alium non ledas. 


But it would seem that this obligation ought 
not to be increased by the circumstance of 


others. having previously ‘commented using 
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their property in such a Way, as that the Weave Dee 
purposes to which they have applied it 9r te . 
flict with mine. Our code, however, — OP sgtinee 
‘pears to limit the right of ownership in this - *- 
way, atdin its provisions on this~head, it i 
distinguishes between works which damage q 
the buildings of a neighbor, and those which ‘: P i 
produce an inconvenience, declaringthe first © < i > a 
to be illegal, and the other, nothing bat the 4 
exercise of those rights which appertain to 
the ownership of property. ©. C. 136, 16. 
In this case, the injury complained of is 
the erection of a dam, by which a reflux of 
water is created, so that the plaintiff cannot 
use his mill as formerly. Whether this be 
one of those acts by which an inconvenience 
would be produced, or a damage inflicted, i 
“might, perhaps, be doubted, though it would 
seem to belong to the lattér class. But on 
this subject we have a positive law of the 
portidas, which declares that a man cannot 
erect a mill tiear another, so as to obstruct 
_the current of water to that previously 
erected, It is true this law contemplates 
‘only the case of an'injury done by prevent- 
ing the water from descending, but the inju- 
ry is‘the same where the water is thrown 
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new ones; and whether this is done by ob- 
structing the current so . that no water can 
reach the wheel. from above, or by sending 
so much water back on it from below, as 
that the mill cannot be used, is a difference ) 
but in name, and we have no doubt the pro- 
hibition extends to the one act, as well as 
the other.. Par. 8, tit. 32, law 18. 


The last point made in the cause is, that 
the damages are excessive. ‘The jury and 
thé judge below have thought they were not, 
and we do not think the case shews them 
so clearly so, as to authorise us to disturb 
the verdict. The property of ‘the plaintiff 
is proved to be of no use but for a mill seat 
and for that purpose to be considered of 
great value, if we may judge by the high 
prices paid for it by the persons ‘ 
whom title has descended to the petitioner 
From the time of the obstruction, up to the 
rendering. the verdiet, fifteen or sixteen 
months had elapsed, and we are unable to 


aay the jury erred in considering that the — 
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wse of the property was’ ‘not worth 61000 Wawaning 


of 
for that space ‘of time. | tae 
It is therefvreortered, adjudged andde = ** 
creed, that the judgment of the distriot court 
‘be affirined ‘with ‘costs. 


Soott & Thomas for the plaintiff, Wileon 
& Johnston for the defendants. 


ROST vs. ST. PRANK CIS’S CHURCH. 


APPEAL from the court of the sixth ‘disthict. wi 


+ has Me 
dicial days af- 


Magrtin, J. delivered ‘the opinion ‘of ‘the ter the return 
Shirt, ‘The plaintiff and appellee prays that p= 
the eppeal may he dismissed because ibwasiet fhe piesa. 
iPudble to'the'first Monday of October,4925, ins “erat 
Hifd the transcript ‘was not filed ‘into:the clerk’s. sot of the 
‘Sifice till the 44th of that month. eotat % 

The October term, 1825, entirely failed, 

‘two of the’ judges litving been prevented by.in- 
disposition from ‘iHectitig fe third. 

‘Admittitig that the ‘transtript'of the’ record 


‘ust be filed on the retarn day; into the'clerk’s 


office, whether’ thit bea judicial “day’or' wet, 
Code of Practice, 587; ‘the “tanseript vin 
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West'n Dis'et this case was filed before the _expirationef 


ad 
nner 


Sr. ies 0 
GHURCG. 


~ taken by the counsel of the defendants and 


the three days of grace, which the lew grants . q : 


to the appellant in filing the transcript, and 
during which he may shew that he was by 


some accident not within his con‘rul,:prevent- . 


ed from fi'ing his transcript, and. before the 
expiration of which the clerk is forbidden to 
certify that the transcript is not filed. Jd, 589, 
Those days must be judicial days, for on 
no other has the appellant the chance of 
shewing that he is not in fault. 

As the certificate that the transcript is 
not filed, enables the appellee to have the 
ju: gment executed, and prevents the appel. 
lant from obtaining a new appeal. : Id. 594, 
the latter must have the oppor'unity of shew- 
ing cause agaist the issuing of the certificate, 

We notice on the record a bill of exceptions 


appellants, on overruling their motion. to have 
a supplemental or amended petition, whi h 
the plaintiff hud filed without leave, rejected. 

On this point the opinion f this court is 
with the defendants. Neither party can mike 
any alteration r change iv the pleadings, with- 
out the consent of his adversary, or leave of the 
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court. Thus in the case of Robinson & al. ve. 


Williams, in which the plaintiff complained 
that the district court had acted on an amend- 
meat filed, without leave, by the defendant to 
the answer, we reversed the judgment 
of the district court, and remanded. the 
ease with di ections to the yudge not to admit 
special matter as evidence of the plaintiff’s 
claim under this ameuded answer, 3 vol. 665. 


_ It is therefore ordered, adjudged and de- 
creed, tiiat the judgment of the district court 
b= annulled, aveided :nd reversed, the verdict 
st aside, and the case remanded, with direc- 
tions to the judge, absolut»ly to disregard and 
cause to be disregarded the supplemental or 
amended petition of the plaintiff and appellee, 
and it is ordered that he pay costs in this 
eourt. 


Rest for the plaintiff, Baldwin & Deblieua 
for the defendant. 


canteen mata 


; ‘KING & AL. vs. HAVARD. 


APPEAL from the court of the sixth district. 


Martin, J. delivered the opinion of the 


‘eourt. _ The petition states that Garriot hav- 


Vel.V N.S. 25 
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ass Pa 
Rost 


v8. 
St. Francis’. 
CHURCH. 


A debtor can- 
not be come 
pelled to pay 
several trans- 
ferees to 
whom the 
creditor may 
have assigued 
separate por- 
tions of the 
debt. 








434 


ye at? aDis’et ing obtained a judgment against the defen. ~ 





CASES IN THE SUPREME COURT 


we~ = dants, for 6800 and interest, assigned $300 


Kine & at. 
vs 
Hayanp. 


of it to Holloway, $150 to the plaintiffs, 
King and Beatty, and 640 to the plaintiff, . 


Tiomas; wherefore judgment is prayed 


against the defendant in favor of Beatty and 
King for 6450, they alleging themselves te 


be the transferees of Holloway, and $40 in 
favor of Thomas. si 
The defendant pleaded the general issue 
and. the indivisibility of Garriot’s claim 
against him, compensation, &. ‘The plain- 
tiffs had judgment, and the defendant ap- 
pealed. 
There is evidence, that after the assign- 
ment to Holluway, Paull called on the de- 
fendant for payment, and he said he would 
pay; although he would lose so much money, 
and that he would settle with King & Beatty. 
That a debtor cannot be compelled ‘to pay 
his debt to a number of transferees, among 
whom it moy have suited the convenience of 
his creditor to distribute it, results from. his 
right to resist his claim for partial payments : 
for the protection the law affords to the-debtor 
in this respect, if the creditor might do indi- 
rectly what he is forbidden to do directly, by 
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transferring parcels of his claim to sundry Wen we 


persons would be nug :tory. 

El acreedor no puede nealing ni cobrar, la 
deuda en parte, contra la voluniad de) deudor, 
Cur. Phil. Comm. Terr. 22. 

. Le creancier ne peut forcer le debiteur a 
payer per parties. Dumoulin, de dividue et 
individuo, n.6& 7. 6 ‘Toullier 176, 777. 

The district court. in our opinion, erred iz 
coercing payment from the defendant by par- 
cels. 

As the transfer to Holliday was appreved 
of by the defendant, and he promised to pay, 
he must be bound by his assent te the sever. 
ance of the sum transferred to Lieltiday from 
the claim of Garriot. 

It is therefore ordered, adjudged and de- 
ceeed, that the judgment of the district court 
be annulled, avoided, and reversed ; and that 
there be judgment against the defendant in 
favor of King and Beattie, for three hundred 
dollars, with interest from the inception o« 
the suit; and that there be jadgment against 
Thomas. ‘The appellees paying cests in this 
court, and the defendant below. 

Thomas for the plaintiff @akley for the 
defendant. 


Kine-® at, 


Havaup. 











196 GASES IN THE SUPREME COURT 


West’. Dis‘et ; , 
October 1926 BULLARD vs WILSON. 
a ad 


‘The plaintiff, as endorsee, sues the first en- 


dorser, who pleaded the general issue, and 


po nea Bi that the maker of the note obtained an accom- 


peyment-or modation on it in bank—that the note was not 
novation, 


_ recourse gid by the plaintiff, but the debt of which it 


corer i* is the evidence, was extinguished by novati- 


A wiiness 


swearing that ON, the bank having received in exchange me 
evlicetion of Other note for the amount of the one on which 
the mote of the muker might, according to agreement, 
tom oramiva have obtained a renewal—that the plaintiff is 


on the backof 


it, buttharhe HOt the owner of the note sued on—that 
had no doubt 


he had gives the defendant received no consideration for 
it,or he would 


nothavemate his endorsement, nor any notice of pro- 
such a memo- 


Joga! prot teat. 
tice wargiven ‘There was judgment against him, and he 
appealed. 

The protest was produced, and the signa- 
tures of the makers and all the endorsers an- 
terior to the plaintiff, were proven. 

The cashier deposed that the maker of the 
note had accommodations in bank to a large 
amount, for which various notes were given, 
and the debt was gradually reduccd, after se- 
veral renewals, to the sum for which the note 


sued on, was given—several sums from diffe- 
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rent loans being consolidated. At the matu- We pis 
October: 326 


 vity of this note, the defendant declined: far- 
ther endorsements, and the plaintiff took it up 
afier protest, by paying the proportion requir- 
ed on the renewal, and giving his own note 
for the balance. The proceeds of this last 
nole were placed to the plaintiff’s credit, ‘and 
he gave a check for the whole amount of the 
- note sued on, which was ‘surrendered to him 
by the witness—who would not ‘have paid 
the proceeds of the note last discounted, to 
the plaintiff, while he stood debtor on his en- 
dorsement, if the money had not been called 
for to pay the protested note. 

The parish judge’s memorandum of his 
having given the protest to the defendant in 
person, was on the back of the protest, and 
he deposed he had no recollection of giving it, 
but he had no doubt of his having given it, as 
- he never made such a memorandum without 
having given the notice. 

The endorsement of the note by the defen- 
dant to Thomis, and by Thomas to the plain- 
tiff, are proven—so is the protest, and the 
payment of the note by the plaintiff. 

There is as good evidence of the notice as 
is possible to be expected. A notary who 


Py 


Buniagp 
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Wen Diet daily protests and gives notice of the protest 
—~~ of agreat number of notes, cannet possibly be 


“a able, at a distance of tithe, te recollect the ve 
Wasson, ; ; 
ry day he gave a particular notice, nnless, 
immediately after he gave it, he made a mem- 
orandum of it; and it is from the information 
which his memorandum recalls, that he can 
satisfactorily establish either the day, the 


place, or the person whom he notifies. 


In this case, therefore, the notice is duly — 
proven. See Alton & al. vs. Trimble & al. 
4 Bibb, 22. 


There was no novation of the debt of the 
maker of the note, nor of the defendant. 


The plaintiff, being bound to pay the 
amount of the note, after protest and notice, 
discounted his own note, and paid its pre. 
ceeds, and another sum of money to discharge 
his debt to the bank and acquire a right 
to his reimbursewent, on the maker and 
he anterior endersers. Whether he novated 
or paid his own debt is immaterial as by cith- 
er way he was subrogated to the rights of the 
bank. 





It is therefore ordered, adjudged and de- 














OF THE STATE OF LOUISIANA.” _ 
creed, that the judgment of the district court 
be affirmed with costs. 


Bullard for the plaintiff, Wilson for the de- 
fendant. 





WHITE wz. CUMMING. 
AppEat from the court of the sixth district. 


* Martin, J. delivered the opinion of the 
court. ‘lhe defendant states the note he is 
_ sued on was given for the price of a negro boy, 
sold him by the plaintiff; who represented 
him as very healthy and a valuable field 
hand, while “he is on the contrary, and ever 
since he purchased him has been sickly, lan- 
gid and stupid, and so much addicted to 
stealing, as to be a constant dam:ge, and is 
unfit for the purp:se for which he was. inten- 
ded.” He conclades with a prayer for the 
rescission of the sale, or a diminution of the 
price. 

The plaintif being interrogated on oath, by 
the defendant, declared the note sud on was 
given for a part of the price of the slive men- 
tioned in the answer,‘ and the balance of the 
ptice, two hundred dollars, was paid him by 
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will not mulct 
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Wee's Dis’et the defendant ; that he, the plaintiff, did not 


~~ most particularly state to the defendant that 


Waits 
vs 


Gummine. 


the slave wa; strictly honest, remarkably 
healthy. and a fine field hand ; the slave was 
never before the purchase in the possession 
of the defendsnt. 

The plaintiff had judgment and tle defen- 
dant appealed. - 

The statement of facts shews that 

Biay depose:i, that wien he first saw the 
slave, the defendant and his wife says he was 
unwell, He was purchased in the summer, 
and was sent to the plantation of the witness 
in the fail. He was very much swollen.— 
The witness first saw him tw. or hree weeks 
after he was bought. ‘The slave always, at 
times appeared subject to sweiling. He is 
lazy and indolent, more so than any of his 
age the witness ever saw, the wituess would 
not keep him for his victuals. He is stout 
and strong and looks tvlerably well. 

Dr Sebly deposed the slave was brought in 
four or five weeks ago considerably swollen, 
in the b: lly, face and eyes He bears old 
marks of frequent bleedings. ‘Lie witness 
cannot tell whether his disease be ancient or 
recent ; but thinks it is an incipient dropsy, 


| 
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The slave is now better. A dropsical state Weat’n Dhafet 


of the system is not easily removed, but the 

cure is easier in young than in old persons. 

“The defendant has failed in establishing 

a tedhibitory defect, and was properly re- 

fused relief, altho’ his bargain appears a 

hard one, but we do not think ourselves 
bound to mulct him in damages, 


It is therefore ordered, adjudged and de- 
ereed that the judgment of the district court 
be affirmed with costs in both courts. 


SS aA 
Waits 
v8. 
UMMING. 


Thomas for the plaintiff, Scott for the de- — 


fendant. 





BYRD vs BOWIE. 


AprEAL from the court of the seventh 
district. 


Porter, J. delivered the opinionof the 
court. The defendant, sued on his promis- 
sory note, pleads payment—that his co-ob- 
ligor, many years since, delivered to the 
plaintiff a negro man worth $1200, whose 
value ought to be imputed to the payment 


of the note—and that he further delivered 
Vol. V.N. 5. a 





If the con- 
tract be usu- 
rious, the cre= 
ditor can only 
receive the, 
principal, 
without inter- 
est. 
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two negro men to labour for the petitioner, 


whose services were worth more than the . 


amount of the obligation. 

There are interrogatories annexed to the 
answer, but it is unnecessary to set them 
forth, or the replies which were made to 
them. 

The delivery of the negro man, in pay- 
ment, is proved, and a receipt of the plain- 
tiff’s shews that his value was fixed at $550. 

The only difficulty in the case relates to 
the other negro, who, the defendant affirms 
in his answer, was delivered on hire. If this 
were true the court would be inclined to 
think that the services of such a slave were 
not worth more than the use of $1200; but 
the evidence offered, and received in the 
cause without opposition, shews that the 
negro was sold and delivered to the plaintiff, 
in absolute property, and that the conside- 
ration for the sale was the loan of the sum 
already mentioned, for the space of four 
months. This is one ofthe strongest exam- 
ples of usury and extortion, which has yet 
come before this court. ‘Ihe defendant is 
clearly entitled to a credit for the value of 
the slave, which is proved to have been 





ae aA Aa, A B&BS A AF 


—_—_— ll retellCmMN 


-. ase 





a) 


a ad 


— 








OF THE STATE OF LOUISIANA. 


$350, and the plaintiff can only recover the ‘Westin. Distet 
° ° . . ct , 1826 
balance of the principal without interest. UG. 


Herman vs. Sprigg, vol. 3, 190. Bum») 


Bows. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district 
court be annulled, avoided and reversed, 
and it is further ordered, adjudged and de- 
creed, that the plaintiff do recover of the 
defendant the sum of three hundred dollars, 
with costs in the court of the first instance, 
those of appeal to be borne by the appellee. 


Scott for the plaintiff, Oakley for the de- 
fendant. 





STERLING & WIFE vs. DREW & AL. 


The a 
: ° sion acqui 

Arpeat from the court ot the seventh dis- by sctual oc- 
p cupation, tho’ 
not maintaine 
trict. ed during the 
whole = d 

required for 

M J. delivered the opinion of the Preverintion, 
ATTHEWS, J. cielivere é€ opinio cannot be ine 

~ . . . . ° t rru ( 

court. he plaintiffs in this case claim title a” possession 
merely civil. 


to a certain tract of land described in their Where both 


= : : elaimantshave 
petition. The defendant, Drew, disclaimed linguishment 
any right to the property, and the inhabi- fe"wne ‘hed 
. F ., the best title 
tants of the parish of Ouachita were permit- from the Spe- 
z i : nish govern- 

ted to interfere inthe suit, and become de- ment, will 

prevail, 








204 


West'n Dis’ct 
Octodber,1826. 


tina A 


Sterune & 
WIFE 


we 
_ Drew & al. 





CASES IN THE SUPREME. COURT 


fendants. Judgment was rendered in their 
favor in the court. below, from which. the, 
plaintiffs appealed. 

The title set up by the latter is founded 
on an incomplete grant from the Spanish 
government to one Epinette, who convey- 
ed his right to the Baron de Bastrop, from, 
whom the title has been transmitted to the, 
appellants, through several mesne convey- 
ances, and has been recognised and confirm- 
ed by the United States, 

The defendants claim title to the premi- 
ses in dispute as having been set apart for 
the use of the parish, to be employed in pub- 
lic purposes, such as a burying grdund and 
site fora church. This claim has been also 
confirmed by the government of the United 
States. 

In support of the plaintiffs’ title, prescrip- 
tion is relied on as based on possession of 
ten years, and in their claim this must also 
be taken into view. : 

In the act of sale from Epinette to Bas- 
trop, the land sold is limited by that now 
claimed by the defendants. All the subse- 
quent deeds embrace it within these limits, 
Possession since the year 1810 is proven 
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to have been held under Bastrop’s sale, 
which included. the disputed property — 
Those who claim in conformity with this 
deed, have had only a constructive posses- 
sion of the land now sued for, unsupported 
by any title emanating from the former sove- 


reignty of the country, for the act of sale 


from the grantee, under which their title is 
deduced, doés not convey it to Bastrop. It 
is, however, a possession, by which they 
have obtained a relinquishment of the title 


_ of the Unised States, and is, perhaps, such 


as Would have been sufficient to create title 
by: prescription, were it exclusive and un- 
interrupted ab initio. Opposed to this pos- 
session is one set up by the defendants, 
which is supported by evidence, shewing 
that the inhabitants of the parish did use 
the land in the manner and for the purposes 
for which it was separated and: set apart 
from the public domain. They enclosed 
part of it with fences, and buried their dead 
init. ‘Shese uses afforded the only means 
of taking possession, which united the will 
to possess with actual occupation, so far as 
the nature of the thing and its destination 
would permit. A possession thus commen- 
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Sess Dies ced 1s well retained by the anemus retenens - ‘ 
Pentti di, which is presumed by law, and conney 
wt be interrupted by an adverse possession 
saw & an merely civil or constructive. The plaintiffs 
therefore cannot succeed on the ground o¢ 
their prescriptive title. 

It then only remains to examine their pre- 
tentions, as supported by other evidences of 
title. These are the deeds of sale above 
stated, and they ‘do not ascend so as to shew 
any concession, even of the most imperfect 
and inchoate kind, from the Spanish govern- 
ment, which includes the land in dispute.— 
It is true that this property has been relin- 
quished and confirmed to them by the suc- 
ceeding government, but it has also been re- 
linquished and confirmed to the defendants. 
The respective claims and rights of both par- - 
ties to the suit, rest on the titles which were 
obtained from the Spanish government, and 
if they be not equally weak and without 
foundation, we are of opinion that the pre- 
ponderance is in favor of that relied on by 
the defendants, as it is shewn that the dis- 
puted ground was laid off and set apart for 


the use of the inhabitants of the parish. 


Tt is therefore ordered, adjudged and de- 
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creed, that the judgment of the district court 
be affirmed with costs. 





Oakley for the defendants, Thomas for the 
plaintiffs. 


OVERTON vs. ARCHINARD. 


APPEAL from the court of the sixth district. 


Martin, J. delivered the opinion of the 
court. 
ber 1819, he sold to Pannel a plantation and 
negroes, for 644,000, with interest at ten per 
cent. a year, from the first of February 1820. 
A sum of $4000 being payable on the 3{st 
of March 1820, and $40,000 on the 6th of 
November 1829; the interest, however, be- 
ing payable yearly on the first of March, and 
Pannel mortgaged, among other property, a 
negro slave named Delphia, now possessed 
and claimed by the defendant—that a sum of 
$1,600, part of the principal and interest, is 
stll due him—that Pannel has failed, and is 
since dead, and the plaintiff has a judgment 
against his syndics. The petition concludes 
with a prayer that the defendant may be de- 
creed to pay, or that the slave be seized and 








The plaintiff charges that in Novem- ° 
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WestaDis’et. sold, for the payment of the sum due, and =| 
October, i826. oF 
re costs. 

OvEnToN 


ve The defendant pleaded the general issue, 


ARCHINARD. : 
and called Le Gras, his vendor in warranty, 


who brought in Scott. 





Scott pleaded the general issue and pay- : 
ment by Pannel in his life time. | | 

There was judgment for the defendant, 
and the plaintiff appealed. 

The question turns entirely on the pleaof | | 

payment. That the principal is paid appears | 
by the receipts of Overton, duly recorded or | 
authenticated, by which he acknowledges the ~~ } 
receipt of the sums of $4000 and 1000, onthe =| 
fifth of January 1820, and $19,200 on the | 
40th of March, 1820, expressly as part of the 
principal; and $19,800 on the sixth of + pril, 
1823, being part of the sum of 44,000 dollars, 
agreed to be paid by Pannel for the plantas 
tion and negroes, for the payment of which 
the slave was morigaged. 

As to the payment of the interest, the plain- 
tiff’s receipts are produced for four thousand 
five hundred dollars, and it is further shewn 
that the plaintiff received Pannel’s obligations 
for 120,000 weight of cotton in 1822, payable 
by instaiments, aud the delivery of the cotton 
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was secured by a mortgage. The cotton is West’n Diet. 


shewn to have been worth upwards of 12,000 
dollars. 

‘On these facts, it is contended, on the part 
of the appellee, that the appllant is withou;, 
right, and that the principal is expressly ac- 
knowledged to have been paid, and the inter- 
est was paid in part, and novated for the re- 
mainder. 

It appears that the first instalment was 
paid on the 5th of January, and the interest 
was not to run until the first of February ; 
and that on the former day the second instal- 
ment was reduced to 39,000 dollars. 

That the interest on that sum, to the day of 
the payment of 19,000 dollars, is 2025: and 
the interest on the balance, 19,800 dollars, 
from the latter day to the last payments, 
April 6, 1823, two years and sixteen days, is 


° 
OvVERTON - 
us. | 
ARCHINARD, 


4043 dollars, making the aggregate of interest © 


6068 dollars. Of this sum, 4500 dollars ap- 
pears to have been received by the plaintiff ’s 
express receipt, and the balance of 1568 dol- 
lars, is more than covered by the value of the 
cotton. ; 

The appellant urges that what is done in a 


contract, rather than what is said, ought to 
Vol. V. N.S. ‘27. 3 | 
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give the character to every one of its parts—. 
that, although the parties have said the price 
was 44,000 dollars, payable, 4000 dollars on 


the 31st of March 1820, and 40000 on the 6th | 


of November 1829, with int rest at ten per 


cent. payable yearly on the 1st of March, * | ' 


the vendor stipulated for, and the vendee © 
agreed to, a price of ab ut $80,000, payable — 


4000 in March 1820; 4000 on the 1st of 9} 


March, in every year, until 1829; and 40,000 — j 
dollars on the 6th of November 1829. ; 


It is urged that this was the intention of the 4 q 
parties, because it appears their calculation ~ F 
was made acc:.rdingly—and the interest has q i 
been calculated on the 4000 dollars called J 


yearly interest, because the parties, by the 


agreement that the 4000 dollars should be 4 
demandable independantly from the principal, 7 


have made this interest principal, as it became 4 : 
due. | 


This mode of reasoning is certainly moral- — F 
ly correct, aud perhaps legally so, between ; 
the parties to the contract, who ought te com- q 


ply with its stipulations in the manner in J 
which they were cuonscjous they were under- q | 
stood. But wh n the contract is to be enfor- — 

ced against a third party, he may refuse to be | 
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- bound by the acts of his vendor, beyond the Westin Dis’e 





1826 
ve vs 


terms consigned in the deed—and insist that “~~ 
OvEenTon 


they should receive a construction according , kv. |. 


to their legal import, unaffected by any ar- 
rangement of his vendor after the sale. 

The mortgagor sold the slave to the person 
through whom the defendant mediately claims, 
on the 6th of December 1819, one month after 
she was mortgaged to the plaintiff. At that 
time no part of the capital or interest was pay- 
able. If three years afterwards, the mortga- 
gor, on settling with the mortgagee, acted in 
such a manner as to furnish evidence that he 
considered himself bound to pay interest on 
interest, or on what he had called. interest, 


and what we are b: und to consider as such, | 


this circum>tance cannot prevent the libera- 
tion of the defendant, as soon as the mortgagee 
appears to have received what was legally his 
claim under the ‘mortg»ge. 

The vendee of land and negroes, neglect- 
ing to pay the price on the day stipulated, st 
liable to pay interest, although the contract be 
silent on this head ; but no interest is due for 
a delay in paying that interest. His specific 
agreement may bind him to more than kga, 
interest, as to a payment of interest indepen- 
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Westin Dis'et dant of the principal ; but it never can rendep 


~ October, 1 


re ona that interesi, an independant part of the price 


OvERTON 
v8. 
ARCHINARD. 


demandable as such. eve: if the vendor, not: 


_ choosing to avail himself of the onads effects 


the payment before. 
In the present case, there cannot be any 


- doubt that the plaintiff's receipt for 844,000 


would have prevented the demand of any part 
of the yearly payment of $4000, for interest 
accruing after the payment. 

We think the defendant has clearly shewn 
that the whole price and interest, according 


~ to the legal gconstruction of the deed of sale, 


has been paid or novated, and that therefore 


the mortgaged slave is liberated from any 
claim of the plaintiff. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Oakley and Rost for the plaintiff, Scott 
for the defendant. 
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COHEN vs. HAVARD. 


2 
. 


Appeat from the court of the sixth district. 
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Martin, J. delivered the opinion of the Wertln Divret 
court, ‘this appeal is from the refusal of Gy ‘4 
iets - : , Cowon | 
% the district court of a continuance. ~ i= apes 
3 av .RD. 
i ‘The defendant swore that’ Mrs. Havard . [—— sa 
was a material witness—that the plaintiff re- (Ake, Hepes 
a sides in another state and his attorney has ita be ee 
; ° at the domi-: 
been absent from this, and consequently the sk =~ 
defendant could not give him notice—that 
the defendant hopes to prove by her the 


1 precise time of the death of her husband, : si 





as whose bail he is sued. 

The plaintiff’s attorney offered to admit 
the facts, as the defendant swore his witness 
could prove them. 

It appears to us the affidavit was insuffi- 
cient. Notice to a party, or to his attorney, 
of the taking of a deposition, need not be 
personal; it may, like any other, be left at 
his domicil. It is not shewn how long the 
attorney was absent ; no diligence is said to 
have been exercised. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Thomas for the plaintiff, Oakley for the 
defendant. 
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BAILLIO & AL. vs. WILSON & AL. 


AppEAt from the court of the sixth district. 


validity of a ~ 


sale of land, 
when the 
question ari- 
ses collater- 
ally in the 
examination 
of other mat- 
ters of which 
it has juris- 
diction. 
‘When the 
appval does 
not stry exe- 
eution,the ree 
versal of a 
judgment in 
the appellate 
court, does 
not avoid the 
sale made un- 
der an exe- 
eution issu:ng 
from the infe- 
r-or court in 
virtue of the 


jadgment. 
7 if the 
judgment of 
the inferior 
eourt was for 
the delivery 
of a specific 
thing, & this 
object was de- 
livered in con- 
sequence of 
the party not 
being able to 
give securit 
on the appeal, 
the reversal 
of the judg- 
ment would 
enable the ap- 
pellant to get 
back the pro- 
perty detain- 
ed ip satisfac. 
tion of it. 


Porter, J. delivered the opinion of the «— 
court: This action commenced in the court 
of probates, and on judgment being render- 
ed there against the defendants, they ap- 
pealed tothe district court, where that of 
the probate court was reversed. From this 


judgment the plaintiffs have appealed. 


The petitioners state, that in the year 
1818 they sold and conveyed to one James 
H. Gordon, two tracts of land for the sum 
of $16000, with interest on the different in- 
stalments at the rate of ten per cent. per 
annum, that after executing the said act of 


sale, the said Gordon departed this life, 


leaving the said sum unpaid; that his widow, 
Maria ©. Gordon, natural tutrix of the mi- 
nor children and heirs of her husband, has 
taken possession of the estate, and is liable 
for the payment ofthe debt due the peti- 
That since the death of James H. 
Gordon, the petitioners have proceeded 


tioners. 


against the said Maria, and her husband, 
Wm. Wilson, with whom, since the death 
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of James H. Gordon, she has intermarried, preety 9 


have obtained judgments and issued execu- 


. 


Barixr0 €/ ar 


tions against them, and under the sales a. 


made in pursuance thereof have purchased 
the lands and hold them. That since the 


lands were sold, the defendants took an ap- 


peal and had these judgments reversed: 
that the lands still belong to the petition- 
ers, but that there is a large balance yet 
due to them, and that the succession is sol- 
_vent and able to pay them. That the funds 
are in the hands of the defendants, who’are 
liable for the payment, and that tho’ a long 
period has elapsed since the death of James 
H. Gordon, the said Maria, as tuttix to her 
minor children, who accepted the succes- 


sion with the benefit of an inventory, has . 


failed to render an account of her adminis- 
tration. ‘The petition concludes by a prayer 
that the defendants may be cited and com- 
pelled to render a full and complete account 
of the administration of the sad estate, and 
that they may be condemned to pay ‘the 
amount due the petitioners, with interest 
and costs; and further, that the validity of 


the sales made to them may be enquired 
into. 
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Soe 


Ween Divs The defendants severed in their answers, 


, ~~ Wim. Wilson pleaded the general issue, and 
us Batii10 Gat 


Wanton &az denied the jurisdiction of the court. 
His co-defendant also pleaded the gene- 



























ral issue. She averred that she had re- 
nounced the community with her late hus- 
band; that, as tutrix to her children, she 
had ‘administered on-the estate ; that she_ 





had caused a large part of the property to 
be sold at probate sale; that the lands which 
had been mortgaged to the present plain- 
tiffs were offered for sale without success ; 
that she was proceeding to cause other and 
further appraisements to enable her to pay 
the plaintiffs, bat that they, not satisfied 
with these proceedings, instituted suit in 
the district court against the defendant and 





obtained judgments, which have been since 
; reversed and annulled, “Phat under these 


judgments the lands haw been taken out of 





"a, 


the possession of the @efendant,.as she was 
unable to give bond to stay the execution. 
That she has taken all legal means ‘to pro- 
cure restitution to the mass of the estate of 
' the lands sold. as aforesaid, so that she may 
proceed to a final administration. "hat 
she does not believe there will be property 








. « 


esata, 
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sufficient to pay the debt due by the estate, West niDiviat 


but that she cannot ascertain how much the 


deficit will be until the lands purchased by 


the plaintiffs shall be sold. That she has 
made many payments to creditors. That 
she has been always willing to render an 
account, and still is so. That she hath 
done no act to render her liable in her pri- 
vate capacity, and that if she has, the court 
of probates has no jurisdiction of the de- 
mand, nor has it any to examine the validity 
of the sale of the lands; and finally, that no 
judgment can be given against her for a spe- 
cific sum until the whole of the estate shall 
be sold. 

The first questions to be examined arise 
out of the pleas presented to the jurisdic- 
tion of the court, and we think the defence 
well offered to that part of the petition which 
alleges the personal responsibility of the 
defendant, by reason of her mal-administra- 
tion. ‘Such action should be commenced 
in the district court. 

But we do not think the court of probates 
is without jurisdiction to examine into the 
validity of the sales made under the judg- 
meat of another tribunal. It is true it wants 


Vol. VyN. 5. 28 


ad 
BatLiio & an 
v8. 
WIson & 4% 
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the power to decide directly on titles te 
land; but where the question arises col- 
laterally, and an examination of it becomes 


necessary in order to enable the court to ar- 


rive at a correct conclusion, on matters of 
which it has jurisdiction, as in the case be- 
fore us, where the object is to ascertain 
how much is due by the esiate, then the 
court, of necessity, must examine whether 
the sales made entitle the defendants to a 
credit. 

The defendant is equally ill founded in 
her objection, that no judgment can be ren- 
dered against her for a specific sum, until 
the whole of the estate shall have been sold. 
A creditor, whose debt is disputed by an 
administrator of an estate, either in whole 
or in part, has aright to demand that it 
shall be liquidated and ascertained by a 
judgment, altho’ after that judgment be ren- 
dered he may not be authorised to issue ex: 


. ecution onit. A contrary rule would de- 


Jay the creditor, unnecessarily, by compel- 
jing him to liquidate his claim after funds 


had come into the hands of his administra” 
tor to pay him. He may do it before, and 
have his debt established, so that when 


i alana amas 
—_——- 
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money is received by the representatives of West'a Distet 
his debtor, they must pay him without fur- ovw 


ther delay. 
The district court gave judgment against 
the defendant, as tutrix of the minor children 


~ of James H. Gordon, for $8666 66 2-3, and 


directed the movtgaged premises to. be sold 
by the probate court, for ‘cash, that the pro- 
ceeds should be first applied to the payment 
of the plaintiffs’ demand, and that if any 
balance should remain due, that they be paid 
in common with the other chirographary cre- 
ditors. 

Tho’ this judgment does not expressly 
pass on the validity of the sales made under 
the judgments obtained in the district court, 
it impliedly considers them void and of no 
effect, and the correctness of this opinion is 
the principal question which the cause pre- 
sents, and that which has been most discussed 
at the bar. 

lt is one of considerable importance, but 
not of much difficulty. The acts of the le- 
gislature provide that on all jrdgmuts ren- 
dered by the courts of justice of this state, 
executions may issue after a certain number 
of days, unless these judgments shall be stay- 


Balttio & at 


v8. 
Wison & at 
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ed in their execution by an appeal. And 
they further provide, that no appeal shall stay 
execution unless the party cast shall> give 


bond, with good and sufficient security, in a 


sum not exceeding double the value in dis- 
pute. 1 Mart. Dig, 438. 

These acts also provide for the manner in 
which executions shall issue—their form and 
effects: and one of these effects is expressly 
stated to be ‘that a sale under them shall 
vest in the purchaser all the right, title and 
interest which the defendant had in the thing 
sold.” They make no distinction between 
executions, on judgments final, in a court of 
the last resort, and those emanating from a 
tribunal whose decrees are subject to revision 
and reversal ; all are declared to vest the title 
of the defendant, absolutely, without condition 
of any kind. It is clear then that we have 
not the authority to say, that on any subse- 
quent event that title shall be divested. 2 
Mart. dig. 172. 

The letter of the law being therefore di- 
rectly opposed to the construction contended 
for by the appellees, it might be sufficient to 
leave the question on that grouid alone, but 
as the contrary doctrine has been strenuously 











cd 
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contended for, it may not be amiss to consider 
the subject in other points of view. 

The legislature, in acting on this matter, 
had, as they have in most others, but a choice 
of inconveniences. On tiie one hand there was 
that of permitting debtors to waste their pro- 
perty, or put it out of the reach of their credi- 
tors, during the period that might elapse be- 
tween giving judgment in the court of the first 
instance, and that of the appellate tribunal : 
on the other, that of exposing the ‘defendant 
to the hardship of having his property sold at, 
perhaps, less than its real value, to satisfy a 
judgment which might be reversed. They 
chose the former as the least evil of the two, 
and we think wisely. The presumption is 
against the debtor and in favor of the judg- 
ment rendered against him, and he should 
not be permitted to delay its execution unless 
he can place the person, in whose favor it 
has been rendered, in as good a situation as 
he would have been, had the appeal not been 
taken, 

If we suppose these to have been the mo- 
tives why these laws were passed, and we 
can imagine no other, the principles contended 
for by the appellee wonld jdefeat the object 
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‘West’n Dirt contemplated ‘by the law maker. No one 


Sv would, purchase at a sheriff’s sale, on the risk — 


of having the’ property taken out of his hands, : 


Battx1o & AL 
v8. 
W reson€/at 


with an uncertain recourse on the creditor for 
the purchase money, who might be a non re- 
sident, or have become an insolvent in the in- 
terval between judgment below ana above; or 
if he did, he would do it at such a hazard as 
would make the contract in effect more resem- 
ble an aleatory one than any thing else, and 
consequently the goods of the debtor would 
be always sold at a sacrifice, for the purcha- 
ser would seek indemnification for the danger 
to which he was exposed, in the profit which 
he might hope to make. Execution is quaint- 
ly, but truly, called the life ofthe law. The 
doctrine on which these sales are sought to be 
avoided, would make it any thing else, or if, 
in some cases, it would have that effect, it 
would be with great injury and loss to the de- 
fendant. 

It was urged from the bar, that as the only 
authority for the execution was the judgment 
of the court, the reversal of that judgment ne- 
cessarily rendered every thing which had 
been done under it, void. But the position 
we consider to be quite untenable. ‘The des- 


ie 
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jruction of a power does not carry with it the Westin. Dis't 


i j t power, vw 
destruction of the effects which that p BP alts 


when in force, may have produced. This | ‘ ; 
might be illustrated in a*variety of ways, and 

by examples drawn from every science. But 

we will take one from that which we are most 

in the habit of studying and best acquainted 

with. If an agent should sell a tract of land 

under a power of attorney, a subsequent revo- 

cation of that power would surely not annull 

the sale that was m=de under it. 

Again, if the legislature had contemplated 
that any such consequence was to result from 
the reversal of the judgment, we must pre- 
sume they would not have neglected to make 
particular provisions in relation to it, in order 
to meet the exigencies of different cases. For 
even on the principles contended for by the — 
appellees, it is not every reversal which 
should produce a rescision of thesale. The 
judgment may be only avoided in part, and 
confirmed for an amount greater than that 
made on the execution—it may be remanded, » 


. : : ta 
ae ee eS 


for some mistake in conducting the proceed- 

ings below, and ultimately confirmed to the % 2 

whole extent of the first judgment. Cases, 3 
& 


then, so entirely dissimilar from those where 


j = os Oe 
= Alisa pais 
=. he Peme Se des Ps 








224 


West’n Dis’ct 
October,1826, 
IN ee 
Battrio & aL 


vs. 
WItson & aL 


- 





CASES IN THE SUPREME COURT 


the decree of the court of the first instance is 
reversed in toto, would, we believe, have re- 
ceived, as they certainly required, different 
regulations, if it had been intended that a re- 
versal of the judgment of the inferior court 
should annul the sale by the sheriff made un- 
der it. 

There is still another consideration. It is 
now] upwards of twenty y.ars since these sta- 
tutes have been passed. So far as our expe- 
rience has extentled, this is the first time that 
an attempt has been made to set aside sales 
made under judgments which were afterwards 
reversed ; snd yet the cases must have been 
numerous, where there were strong motives to 
do so. This long acquiescence under the 
construction which we now adopt, is a power- 
ful argument to shew its correctness. It proves 
how these laws have been understood by the 
profession. 

Leaving the question for a moment on that 
ground, let us now see what is done in other 
cousitries. The form of our writ of executi- 
on, 2s it is wedl known, comes from the com- 
mon law. Itis a well settled principle in that 


system, that pn the reversal of the judgment ° 


of the inferior court, the plaintiff in error is 


a4 
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orily redtited 8° the money madd under the We mia 


fleri favias, not to the thii® sold. 2 Tidd. 


A aan 


Prac. 1129: 2 Bac. ab. 506 (Am. ed.) 8 Co" gs er 


19'Cro: jac. 246. 

If itdewd the property is only extended on 
an’elegit} the defendatit in execution gets it 
Back, because'tlere lias been no alienation un- 
ddr the’ writ. And'so it would be here if th€ 
judsinent of the court below was for the de- 
livery of'a specific object, and that judgment 
should on'appeal be annulled 2 Bac. ab, 507, 
The Spanish law can afford us no guide for 
settling this question. In that country the ad- 
jadication of property under execution, was a 
judicial act, to which act prchaser, plaintiff 


and defendant’ were parties—from the judg- 


mnt'rendéred thereon, the defendant might 
appeal; and:the reversal of the sentence of ad. 
judication left the buyer, of course, without 
title. The creditor was obliged in all cases, 
by virtue of the law Toledana, to give securi, 


ty for the return of the property, in case the . 


sentence of remate should bé reversed. Cur. 
Phillip, p. 2, juicio executivo verbo citacion, 
ibid sentencia, §20, no. 1 & 2, ibid remate no. 


1. Febrero, p. 2, lib. 8, cap. 2, &fin. no. 386,. 


387. 
Vol.V N.S. 29 
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We are, therefor’, of opinion that the a-— 
mount received on thse executions, must ba 
credited to the defendants, and the debt due | 
to the plaintiffs b:ing fully established, tha, — 
they must have ju igment for the balance due, 

The district cou-t, in giving julgment, left 
ou: of view the sum of 4333 dollurs and 33 
cents, on which the plaintiffs had obtained 
judgment in the dis‘rict court, on the ground 
that as the amvuunt was sett] d by a decree of 
that tribunal, it formed a :tistinct and separate 
claim, which ought to be presented to the court 
of probates as such. 

Hut in this it erred. The object of thig 
suit is to ascertain what sum is due to the 
plaintiffs on the whole transaction, so that the 
tutrix may pay them their proportion with the 
other creditors. All the claims then should 
be embraced 

The piaintiffs shew that atthe death of 
James H Gordon, there was due to them 
$13,000, with ten per cent. inicrest On that 
sum there has -een made by execution, issu- 
ing on the judgments obtsined on the list in. 
s'alments, $7160; the pla:wiff. the: are enti- 
tled ‘o judgment f-r five thousand cizht buns 
dred and foriy duliars, with laterest, to be 
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calculated by ascertaining the interest from Westin Dist, 


the time the obligations became due until the Fist. 

li , ’ 
day of partial p»yment, adding the interest to | 
al 


Wrson & AL 


the principa!, and deducting the paym.nt. 1 
N.S. 572. 3 ibid 487. 
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It is therefore ordered, adjudged and de- 
creed that the judgment of the district court 
be annulled, avoided and reversed. And it 
is further ordered, adjudged and decree:', that 
the plaintiffs do recover of the defendant, Ma- . 
ria ©. Wilson, tutrix, the sum of five thou- 
sand eight hundred and forty dollars, with 
interest as «foresaid, to be paid .by the said 
Maria C. Wilson out of the estate of Janes 
H. Gordon, in her hands to be administered as 
tutrix to his minor h irs. Aud it is further 


ordered, adjudged and decreed that no execu- 
tion shall issue o:. the judgment, until the s:id 
Maria C. Wilson shall h ve filed to render 
her accoun',. according to law, in the cou t of 





- 


probates; and to pay over to the plaintiffs 
such portion as may be due to them as chira- 
graphary creditors. 


Thomas & Baldwin for the plaintiffs, Rost 
& Wilson for the defendants. 








pi oan 
Ptr 


228 CASES IN THE SUPREME COURT 
West? nDis’et 
Reel St BAILLIO vs. BAILLIO. 

“When. the 
will does not 
give pee Arreat from the court of probates of the 
aireanuedto parish of Rapides, 
> erator AR Martuews, J. delivered the opinion of 
Pegs. sd the court. This is an appeal from a judg- 
of sommunity ment of the court below, by which the pro- 
the hosband! perty of the community of the widow and her 
mast be eal. late husband, is divided, and a partition or- 
t ihe fer dered, of the succession of the latter, among 
baif tothe his heirs. ‘The appeal is taken and pro- 





secuted by one of the heirs only, whose hus-. 
band acted as testamentary executor of the 
deceased. 





The case offers two questions for solution. 
The first relates to the commission or per cen- 
tage allowed by law to executors. The second | 

-arises out of the manner in which the judge q 
quo directed the co'leetion of certain advan- 
ces which had been made to some of the 
heirs and descendants, by their father, before 
his death. : | 

As to the first of these questions, we are 
clearly of opinion that the decision of the court 

below was correct. The will did not give 
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deceased, and consequently they ara entitled 
to a commission on that part of the estate alone 
which fell into their hands for the purpose. of 
paying debts and legacies, which has been al- 
lowed to them. See O..C. Code, p. 248 & 
179. 

The circumstance of the community of pro” 
perty which existed between the widow and 
heirs of the deceased at the time of his death, 
renders the second question somewhat difficult 
to solve. 

In the present case, advances were made by 
donations from the father to some of his chil- 
dren, out of the property of the community, of 
- eommon stock of acquests and gains belong- 
ing to him and their mother, who is still liv- 
ing. In bringing back these ‘onations, a 
question aris’s, as tothe manner in which 
they ought to be collated. 

The law requires property given in advan- 
ees to heirs, to be collated to the succession 
of the donors and as the husband is master 
of the community of acquests subsisting be- 
tween him and his wife during his lif. time, 
and may sell, or in any other manner dispose 
ef we eilects belonging to such community, it 
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would seem that a gift made by him to one of 
his children, which «houl, after his death, . 
be subject to collati:n, ought to be returned 
tw toto to his succession. But, according to 
the most celebrated commen ator on the 
French code, which is very similar in its pro- 
visions to our Own, on the subje ts of commu- 
nity of goods between husband and wife, suc* 
cession, and collation, a contrary doc'rine is 
m:intained ; which requires that, when the 
do:iation is of common property, collation 
takes place by moiety, although the husband 
should have been sule agent in the gift or ad- 
vance to the children; and this appears 
to us to be equitable. See 4 Toillier, p. 460, 
no. 464. Collation, however, cannot be re- 
quired, until the opening of the succession to 
which it belongs. Admitting that the advan- 
ces made by P. Baiilio to his heirs, must be 
collated by halves, one moiety to be returned 
to his succession, and the other to that of his 
wife, the latter return cannot take place unil 
her succession be opened ; this part of the do- 
nation must remain undisturbed in the posses- 
sion of the donecs until that event happens 
The judge of probates erred in collating the 
advances made to P. Baillio, as to the 
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whole mass of the community, and giving to Weriaiv ¢ 
the widow one half of the aggregate thus form- _—— 
ed. ‘The common property, as it ws at the pa 
time of the death of one of the partners, should 

have been divided between the survivor and 

the heirs of the former; and to the half thus 
allotted to said heirs, should be added one 
half of the advances made to them, as subject 

‘to collation in the succession of their father ; 

»as the other half carnot legal y be disturbed 

until the opening of the succession of the mo- 


ther, it shonld not have been acted ou. 


It is therefore ordered, adjudged and de- 
creed, that the jidgment of the court below 
be avoided, reversed, and annulled : And itis 
further ordered and decreed that the cause be 
remanded to the court of probates, with direc- 
tions to the yndge of said court to proceed to 
a partition of the estate belonging to the wi- | 
dow and heirs of the deceased, agreeably to 
the principles laid down in the above opinion, 
And it is further ordered, adjudged and de- 
creed, that the appeliees pay the costs of this 
appeal, 


. Vohnson & Baldwin for the plaintifl—Tho- 
. mas for the defendants. 
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Should the 


Jessy votap’ APPEAL from the court of the sixth district. 


pear when ci- 
ted Sy the 
les ee, the 


ight of po ° er 

seron sine PorTER, J. delivered the opinion of the 
ean be tried. abe ae ee é 

Thearsenee court. This is a petitiory action. The 
of an attorney 


a defendant ans‘ ered the original petition, by 


writdtfon, denying the facts alleged in it, and averring 


"There mast that he, and those under whom he held, had 
e 20 naiaes 


tm the box be- enjoyed peaceable and uninterrupted posses- 

ale ce sion of the premises for five years. He fur- 

va ther pleaded that he was in possession as 
tenant of John J. Bowie, who held under 
Daniel W. Cox, who was the legal owner of 
the’s:me, and he prayed that the latter might 
be cited to defend his title, 

Cox appeared and pleaded that he had a 
better title for the land in dispute than the 
plaintiffs, and that he would produce it when 
required. ; 

The plaintiffs afterwards filed an amended 
petition, to which the defendant answered by’ 
averring that he held underBowie, and pray- 
ed that he might be cited. 

At a subsequent term the defendant put in 
exceptions to the amended petition, which 


the court disregarded, and in our opinion cor- 
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rectly, as the defendant was too late in offer- 
ing them after he had disclaimed title and 
called in his lessor in warranty. 

Neither the purty cied in warranty by 
the defendant in his answer to the. original 
or amended petition having pleaded to that 
amendment, the cause must vi cours: be con- 
sidered as tiied between the lessee and the 
plaintiffs, See the case of Kling vs. Fish, 
‘ wol 4, n. 8. 391. 

By our law, after the lessee has disclaimed 
title, and called in his lessors, nothing can be 
(ried between him and the’ plaintiff but the 
possessory right. Par. 3, tit, 2, law 29. 
Civil code 375, art. 25, Vol. 4, 395, Kling 
vs. Fish. 

When the cause was called up for trial, the 
defendant moved for a continuance for wan; 
of material testimony, which, he stated, was 
in the hands of one of his cuunsel, who had 
failed to attend from some cause unknown to 
the defendant. The judge refused to grant 
. 4 t, and the propriety of this refusal is breught 
before us by a bill of exceptions. 

We think the judge did not err. Parties 
are bound by the act of their attorneys, and 
anless it appears they were prevented from 
Vol. V. N.S. 30 
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attending court by some event beyond their 
controul, their absence cannot be considered 
as a good ground for a continuance. In this 
case the defendant had disclaimed title, aud 


_ the only matter at issue was the right of pos- 


session. ) 

When the jury were about to be empannel- | 
led, the defendant objected to the tickets, con- 
taining the names of the jury, being drawn 
out of the box before it was ascertained that 
jhere were twenty in attendance. We think 
this objection well taken, and that the judge 
erred in overruling it. ‘The code of practice 
requires that before a cause is tried by a jury 
the original venire should be called over, and 
if twenty of them be present. that then the 
clerk shall proceed io draw twelve out of the 
box to decide the case. According to a state- 
ment in the bill of exceptions, there were only 
five in attend:nce. This was not enough, 
that fact should have been ascertained before 
the drawing commenced, and the number of 
twenty should'then have been made up by 
talesmen, and the whole of their names be 
put in the box before the drawing commen- 
ced The provisions in the code of practice 
are not clear, but this.is the way we under- 
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stand them. Code Prac. 496, 497, 513. Weat'n Dis'et 


It is therefore ordered, adjudged and de- pyyous0ws 
creed, that the julg ant of the district court Tee 
Criswsxt. 


be annulled, avoided and reversed, that the 
cause be remanded for a new trial, and that 


the appellee py the costs of this appeal. 


Scott & Boyce for the plaintiffs, Thomas 
for the defendant. | 





WRIGHT vs. HARMIN & AL, 


Appeat from the court of the sixth district. sperits can- 


not demand 
the tees g.ven 


| Mattuews, J. delivered the opinion of by lw for 


. aida . g 
| = the court. In this case the plaintiff claims sg agg 


3 remuneration from the defendants, as own- {nai custody. 


5 ° e But they 
ers of certain slaves, for expenses incurred may reeswer 
ene yuantum 


by him in feeding and clothing said slaves meriut «the 
¢ monies actue 


| whilst under his care and keeping, by virtue “4” Ry me 


' of an order of the parish judge. He ob- 
tained judgment in the court below for the 
full amount of his demand, from which the 
\ = defendants appealed. 

Payment is resisted by the appellants on 
two grounds: ist. That the expenses thus 





incurred arose out ofa criminal prosecution, 
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West Div't which they are not legally bound. to pay: 
—~~~ 2d. If they are liable, in any manner, to 


Hinmex wax 8Y the sums claimed by, the appellee, this. 


liability extends only to money by him ac- 


tually laid out and expended for their use. 


and benefit. 
The facts of the case shew that these 
slaves were placed in the possession of the 


plaintiff, as sheriff of the parish of iiapides, . 


by an order of the judge, made in relation 
to a criminal prosecution, about to be car- 
ried on against one of the defendants ; that 
they were never committed to jail, but sub. 
mitted to the keeping of a citizen of the 
parish, who made no charge for the food 
with which he supplied them; and that the 
appellee did pay for clothing said slaves 
$59, which was absolutely necessary. 

‘This sum is not objected to by the appel- 
lants, and as we are of opinion ‘hat the ap- 
pellee cannot recover more from them ona 
quantum muruit ; it is thought to be unne- 
cessary to decide on the first ground of op- 
position assumed in the defence. It has 
been already settled, by two decisions of 
this court, that sheriffs or jailors are not en- 
titled to recover fees from the owners of run- 
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é‘ r ; : unless Weest’n Dis’c: 
away slaves for Keeping them, Ociober 1826 


they have been confined in jail, or their ww 
o 4 WricuT . 
keepers have actually incurred expenses in 


vs 
their detention. The same principles which Pore 
governed in the decision of those cases are 
applicable to the present. In the case of 
' Morgan vs. Mitchell, 3 vol. 577, and Monte- 


gut vs. Dauphin, 1 vol. 258. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district 
court be avoided, reversed and annulled: 
and it is further ordered: and adjudged, that 
the plaintiff. and appellee do recover from, 
the defendants and appellees the sum of 
59, with costs in the court below, and 
that he pay the custs of this appeal, 


Baldwin & Wilson for the plaintiff, Tho- 
| mas for the defendants. 





GLAZE vs. RUSSELL. 





AprrEat from thecourt of the sixth district. i pneaeith 


a - given 

Martin, J. delivered the opinion of the than. thet die 
a rected by the 
eourt. he appellee prays that the appeal be yo on 


dismissed, the appellant having given bond fissea. 
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for $100 only, when the judge had directed 
a bond for $650. | 

‘Lhe appellant resists the application on 
the ground that he claims a devolutive ap- 
peal only, ‘and one hundred dollars are suf- 
ficient to cover the costs. 

‘Lhe law has not left the party a judge of 
the amount of the bond, even on a devolu- 
tive appeal, but it requires him to give bond 
and surety “to such an amount as the court - 
may determine, as sufficient to secure the 
payment of the costs.” Code of practice. 578, 


It is therefore ordered, adjudged and de- 
creed, that the appeal be dismissed. 


‘Bullard & Rost for the plaintiff, Oakley 
& Wiison for the defendant. 


CUNY vs. ARCHINARD. 
AppEAL from the court of the sixth d'strict. 


Porter, J. delivered the opinion of the 
court. The ancestors of the present plaintiff 
and defendants were heirs of (esar Archinard. 
Among other property owned by him, was a 
tract of land lying in the parish of jRapides, 
on which he hau opened a plantation and re- 
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sided. ‘This plantation, after various ‘sales Westin Dis'et 


made in order to effectuate a partition,’ for the 
succession appears to have been a subject of 
great litigation among th: heirs, was joiutly 
purchase. by the immediate ancestor of the 
defendant, under a description which stated it 
to cousist of 950 arpents. A survey haviog 
been lately made of the land included within 
the patent, it was found to embrace the quan- 
tity of 1854 arpents; and the plaintiffs have 
brought this action, alleging that the surplus 
quintity above 950. has never been soll, and 
that they are entitled to the one half of it. 
The ive. tory and diferent sales have been 
introduced, for the purpo-e of shewing what 
was the understanding of the parties in rela- 
tion to the true extent of the land in question. 
The. inventory made in the year 1809, states 
it to be a tract of land, of 950 arp-nts, lying 
on the bayou !:apides, being the residence of 
the deceased, consisting of a plantation under 
fence, a dwelling-house and out-hous«s, a 


cotton gin, press, and grist mill, inclusive, 
and various improvements. 

At the sale made by the parish judge, the 
ancest:r of the plaintiffs became the purcha- 
ser, under a description as fullows—* A tract 


October, 1826 


a nae od 
ay 


lini 
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West’n Dis'ct of land, of nine hundred and fifty arpents, én 


October i825. 


~~ the bayouRapides, being the residence or home 


' — 


f ten. lel 


plantation of the deceased Cesar Archinard 
and Eliza P. Archinard.”: 

For some reasons, which do not appear in 
evidence, and which could not be of any im-— 
portance in deciding on the rights of the par- 
ties now before us, the property belonging to 
the succession was again put up at auction, 
and at this : dle the ancestor of the detimakinie 
became the purchasers, the land being des- 
eribed as follows—*‘ 950 arpeuts of land on 
the bayou Rapides, the tract wh:reon R. E. 
Cuney now lives, agreeably to the title pa- 
pers.” 

. This sale was made by the sheriff, and in 
the deed of conveyance given by him to the 
purchaser, the same description is given as 
that just mentioned. 

The title of the land consists in a complete 
grant frm the Spanish government, and it 
gives the following limits to the land conce- 
ded to the ancestor of the parties’: 


‘‘ Lindando de un lado con tierras perten- 
ecientes a Mr. Dupare, y del otroa las de 
Don Ricardo Edmond Cuney, como lo. demu- 
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estro prolixamente el plano figurativo que 
antecede.” 

s¢ Bounded on one side by lands belonging 
to Mr. Duparc, and on the other by those of 
Mr. Richard Edmund i uney, as is more fully 
_ghewn by the antecedent plan of survey.” 

This plat represents the land with the ‘im- 
its there given, and is stated to contain 950 
arpents. | 

The real question in this cause, lies within 
a very narrow compass. It is, whether the 
sale was what is called in our law per aver- 
sionem. It is certainly a correct principle, as 
contended for by the counsel for the appellants, 
that where atract of land is sold as contain- 
ing a certain quantity, without boundaries be- 
ing given, th:t if there be error in both parties» 
in regard tothe quantity, the vendee has no 
right to demand the surplus. It would be 
inequitable that he should, fur it did not enter 
into the contemplation of either to make it the 
su!ject of the agreement. The doctrine in our 
law, in relation to sales per arersionem, is 
not understood to affect this principle; but on 


the contrary, to sustain it. It proceeds on 


the idea that where the object is sold in bulk, 


and by certain limits, that it must be under- 
Vol. V N.S. 31 
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‘ 


stood their attention was more fixed on the 


size or limits, than on the quantity which it 
was stated these limits contained. W here the 
object sold is an island, or a field inclosed, 
the application of these principles is easy 5 
but where it is of gre:t extent, and the boun. 
daries not perfectly known, as was frequently | 
the case in the early settlement of this state, 
the reason on which the rule was established 
certainly dves not apply with the same force. 
But the case before us is not one which 
would justify us in taking it out of the rule, 
even on the ground just stated. ‘The land is 
not of great extent. The parties who were 
of full age, knew well its limits, and as the 
purchase was made in ‘reference to these lim 
its, the boundaries must control the quantity, 
In the case of Fouche vs. Macarty, refer- 
ence was not made to title papers in posses- 
sien of the heirs, but to those which ought to 
exis: in the office of the notary public; «nd 
the opinion of the court went expressly on the 
ground, that neither seller or buyer knew the 
fact, that the plantation had received an ac. 
cession of twenty-six arpents in depth, by a 
gecond grant from the Spanish government+ 


A conclusion which was rendered very stroug 








we 
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in that case, by the circumstance of the heirs 
being misors, and the sale being conducted 
by their tutor. In the cause now before us, 


the heirs were of the age of majority, and they 


had been for some time in litigation respecting 
this property. The ancestor of the plaintiff 
had once purchased it, and had been in pos* 
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session of it. Wehave no doubt, therefirer 


that both knew the limits ; and if both knew 
them, and the one bought, and the other sold, 
in reference to them, they must control the 
enumer:tion of quantity; or in other words, 
althongh there might have been error as to 
quantity, there was none as to boundaries and 
the error of the former kind, in a sale pe” 
aversionem, will not en:ble the vendor to 
claim any part of the property contained 
within these boundaries. | 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Thomas for the plaintiffs, Baldwin for the 
defendanis. 
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GARDERE & AL. vs. MURRAY. 


Appzat from the court of the sixth district, 


Martin, J. delivered the opinion of the 
court. The plaintiffs charge, that the de- 
. fendant being their attorney to prosecute a 
debtor of theirs, received from the latter 
notes, which he applied to his own use and 
surrendered the documents of their claims 
and has never accounted to them. 

He pleaded commorancy, the general is- 
sue, and other pleas. There was judgment 
against him and he appealed. | 

His counsel here urges that the judge sign- 
ed prematurely the judgment,and adjourned 
the court on the same day, whereby he was 


_ prevented from applying for and obtaining 





a new trial. 

The record shews judgment was given on 
the 3d and signed on the 4th of January. 

Vhe adjournment of the court does not 
appear as it should, by the transcripts of the 
entry on the minutes, but the clerk has cer- 
tified the fact in a memorandum which ap- 
pears as a postcript. 

If a judge signs a judgment before the 
proper time, his signature does not prevent 
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the party cast from applying fora new trial, ae es 
- jn the same manner as if the judgment re- —— 
mained unsigned. 

When a court is about to adjourn, a par- 
ty who has an interest to procure a new 
trial, ought to make his motion before the 
adjournment, ‘2 Murtin’s digest. 

‘The defendant ayplied on the eighth of © 
January and obtained an appeal; this cer- 


v8. 
- Mupnar. 


tainly precludes him from urging that the 
judgment did not become final three days 





after it was rendered, because prematurely 
signed. . | 
The defendant does not produce any 
evidence to support the plea of commorancy. 
On the merits, the case turned on’ the 
mere question of fact, and we think it was 
correctly solved. . 





It is therefore ordered, adjudged and de- 


ereed, that the judgment be affirmed with 
costs, i 


Oakley & Wilson for the plaintiffs, Scott 
& Boyce for the defendant. 
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WOoDs vs. KIMBAL, 
Apvreat from the court of the sixth district. 


Mattuews, J. delivered the opinion of the 
court.  This-is a petitory action; brought to 
recover a tract of land .alleged'to be in the 
possession of the defendaat. | Judgment .was 
rendered in the court below against the plain” 
tiff)from which she appealed: ~ | 

The written evidences of title in the appel- 
lant, are, a plat of survey for Peret Godo» 


and a certificate in his favor from the land of- 
- fice; an act of sale from Godoio Perrault, a sale 
from him to John Wood, and a sale from th® 


latter to E. Wood. | 
Vhe written evidence of title, offered and 


received on the part of the defendant, consists 


of adeed of sale fr m the h irs of Antoine 
Godo to Wade Kimbal, a sale fiom him to 
Marcote, articlés of partnership evtered into 
between the latter and A. Plauche, an act of 
dissolution of said partnership, a deed of ex- 
change of part of said ‘and t» Moreau, \a she- 


‘riff’s ale of the whole. tract, as the property 


of Plauche, to Joseph Kimbal, and sale from 
the latter to the defendants. There is also a 
plat of the whole tract belonging to Godo’s 
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heirs, purp® ting to, contain 2000 acres, 3 of Wovens 


which the land, in dispute made a part. 

Tire is a bi lof, exceptions, taken to the 
introduction of. the certificate of the register of 
the. land office, on the part of the plointiff, 
which nee d, not be noticed, as we are clearly 
of Opinion, that the whole evidence of the case 
clearly shews that, PerretteGodo, under whom: 
the plaintiff claims the,disputed,land, obtained. 
his. title or claim from the U.S. in virtue, of a 
preemption right which was supposed to exis’ 
in him at the time of obtaining the certificate 
of the register. ‘The evidence in support of 
the pretentions of the plaintiff would, perhaps, 
be sufficient to shew title in her, and conse7 
quently a right to recover in the present suit, 
if no other title were shewn on the part of the 
defendant. | 

In the first deed , exhibited.in. his chain of 
titles, the righ: of preemption, to the, back lands 
was expressly conveyed to the vendee, and 
with this privilege, through sever?l conveyan- 
ces, it has come to she present pr: prietor and 
possessor. Godo, who obtained the title by 
preemption from the U.S. was a party to the 
origitial*act. of sale under whic! the defendant 
claims, and by that act divesied himself of any 
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Weu'n Diet preetiption right which ‘he might otherwise — 


October, 1826 =), . 3 
Cor have had. After such divestment on his part 
oops 


Kon this. and transfer to his first verder, any title he 


may have subsequently acquired, in virtue of 
: the right thus transferred, must equitably én. 
ure to the benefit of the latter and those claim- 
‘ing under him. In addition to this strong 


gr und of defence, it is shewn by the oral 


testimony in the cause, that the land now sued 
for is embraced by the notorious limits «f the 
entire tract of the grantees, heirs of Godo. ' 


It is therefore ordered, adjudged and de- 
creed thatthe judgment ofthe district court 
be affirmed with costs. 
Flint for the plaintiff, Boyce for the defen- 
dant. ia 





ADAMS vs. GAYNARD. 
ApreEAL from the court of the sixth district. 


“When ajary Martin, J. delivered the opinion of the 
st improper court.. The plaintiff claims a slave in the 
evidence ad. dor 3 


mitted, or defendant’s possession; the latter pleaded 

proper rejec- 7 ee . s 

7 manded, the general issue, prescription and. title. — 
He hada verdict and judzment, and the 


plaintiff appealed. 
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Our attention is drawn to five bills of ex: Dt Dist iy 





éeptions, 1.1 heifirst is taket bythe 


tiff to the opinion ‘of the court in perniittigg Me 


a witness to be sworn to prove the amount 
of certain debts due on notes and receipts’ 


on the ground that the notes and receipts 


Were neither produced nor accounted for. 
We think the court erred, the written be- 

ng the best evidence. . 
2. The next was on the court permitting 


a bond of Richard ‘Adams, to the sheriff of * 


Avoyelles, for the production into court of a 
certain slave, supposed to be the one sued 
for, to be read intevidence e 

We think the court erred. Richard Ad- 
ams not being the plaintiff, nor a party to 
the suit, and it beibg not pretended that he 
acted by the authority"of the plaintiff, the 


latter could not be bound by any act of the 1 


former, : 
3. ‘the next was to the introduction, by 
the defendant, of thé plaintiff’s receipt to a 


_ person thro’ whom the slave is claimed by 


the defendant. The plaintiff's counsel » 


urged’ thiat this document Was irrelevant and 
offered to establish a set off against the Ge- 


mandof a slave, 


Vel. V.N. 8. 32 
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We think .the court did not .err. The 


Gacy Sha proper testimony to establish the , 





» “ratification of the sale by, the plaintiffs re-. 
” geipt of the price. 

4, The fourth was to the introduction of 
a transfer of the slave from Doughty, and a 
subrogation of the [atter’s claim on the plain- 
tiff to the defendant. 

We think the court erred,.as the title to 
the slave, in Doughty, nor his power to sell 
. him were shewn, and:as the debts to which 

the defendant was subrogated are not the 
object of the present suit. 

5. The fifth was torthe defendant’s béing 

allowed to- give in evidence a conversation 

between the plaintiff.and Doughty, in which 
the former ratified and ¢onfirmed the. sale 
made by the latter of the slave sued for. 

We think the court erred, ‘The ratifica- 
tion or confirmation of the sale of a slave, 

5 a covenant tending to the disposal of him, 
and no parol evidence, can be received of 
it. Civ. code 304, art. 241. 

The last was to the introduction, of evi- 
dence of a-conversation between the plain, 
tiff .and Doughty, at the time the former 

signed certain receipts tg the latter. 
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We thiak the court erred, A receipt ‘i Wen Die 
an act, and no évidence canbe received of worn 
what 'is said. before, at the time of Signing” aad a. ‘ 

4}... 422 actior since. Id. art. 242. . me 

7. We dre pressed by the plaintiff's counsel” 

' to aét on the evidence on the record, after 
rejecting the part of it that was irregularly 
admitted. 

The defendant inote prayed for ajury, =: 


ys 


has a‘right to have’ the facts acted on by 

them. He, perhaps, had a right to think 

8 the evidence legal, when the court admitted» 
it, and had it been rejected he might have 

88 its defect 7 other evidence. 


a 


It is therefore citiered: adjudged and de- 
ereed, that the judgment of.the district oo se 
court be annulled, avoided and reversed, the 
verdict set aside, and the* case remanded, ag 
with directions to the judge not to permit bee . a 
parol evidence. to go to the jury of the me 
amount of debts, ascertained by notes and _ 
receipts, neither prodaced, nor accounted 

for, nor.of the conversations of the plaintiff 
tending to, establish thie sale of a slave,, or 
of what he said at the time he signed ares! 
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Wis nrivt ceipt. And it is ordered that, the defendant 


a~ and appellee pay costs in this court, 


a 
Garnano, Boyce for the plain tiff, Bullard for the 


bsp me oo 


BRAY vs CUMMING & AL. 


PY ngs cae APPEAL from the court of the sixth district. 


alleged to i 
e€ 
fine: to the Maer, J. delivered»the opinion of the 


“gon n-law, in 


of 


sat isn de « ang two Of the plaintiffs slaves. ‘Ihe de-. 


the wife are 


not good evi: fendants severed in their answers, Cum.. 


dence. 


Ifthe party miug pleaded title in himself and prescrip. 


elaims under 


& ee tion. Russel pleaded the general issue and 


d fail ° be 
| aociagps al jastification, averring that, as a constable, 


the case will 


b. eae y he assisted Cumming ina search warrant 
those of 


aos issued for the slaves. 
The plaintiff had judgment, and the de- 
fendant, * umming. appealed. 


‘The evideuge shews, that’on the marriage 


of “amming with the plaintiff’s daughter, 
iv. the state’ of Mississippi, two slaves, ‘the, 


issue of a negro woman possessed by the. 
plaintiff, accompanied her to her husband's, 
Afterwards the plaintiff, and { umming and , 


his wife, came to Louisiana, bringing the 


consideration court. This is an action of trespass for tak- 
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‘two slaves, who remained with him “till her 


death, when they went to the plaintiff’s. 
The plaintiff gave in these two slaves as his 
property and paid their taxes. Cumming 
was heard to say that‘he did not pay their 
taxes, because the plaintiff had never given 
him a titie. He married the plaintiff’s 
daughter in,1816: they came over the same 
year, and she died in April 1 25. 

_A witness deposed, he bought slaves in 
the state of Mississippi without bills of sale. 
The clerk of the court told him none waé 
necessary. Another deposed, he sold about 
forty slaves in that state; written sales were 
necessary, but they needed noi to be re- 
corded; he had always understood that a 
gift of negroes, on marriage, was not re- 
quired by law to be written. He had, him- 
self, some. property in, Natchez. in, that situa- 
tion, and enquired,of, a, lawyer, who said 
the title was good, but. the witness, knows 
not the law of the state of Mississippi. 

The plaintiff proved his daughter was 
heard to say the slaves were.not given Her. 
To the admission of evidence of what the 
wife had been heard to say, thé defendant 
excepted, and we think the court erred in 
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th oe evidence, except as to what is said by.a 
party to the suit. 

He offered a witness to prove that the 
plaintiff had said he had given the slaves to 
his daughter—the plaintiff's counsel object- 
ed to this, but the court sustained the ob- 
jection on the ground that the defendant 
had failed in the proof wiit a gift of slaves 
may be made by parol, in the state of 


vs 
Cummine, 


Mississippi, and we do not think the court 
erred. 

Leaving what the wife said out of the tes- 
timony, the plaintiff has shewn the negroes 


that the title'to them passed out of him: as 
he claims without a good title, the prescrip- 
tion of fifteen years caa alone help him. 


It is therefore.ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


oe 


Bullard for the plaintiff, Scott for the 
defendant. | : 


Ocabo get overruling his objection,.for hearsay is no— 


were his, and the defendant has not proved » | 


at 
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|. TANNER vs. ROBERT. LS Dis‘ot 
Appeat from the court of probates of the 7, widow 
rights und 
parish of aoa rights eager 
ben, that she 
Mirenaws, J. delivered the opinion of i ie entitled te 
the cgurt. : In_ this case the plaintiff claims n ght and : 
property as the heir ‘of his deceased child, appears she 
was in 
and prays that a partition may be made be- 2 to the ex- 
tent of her 


tween him and the children of his late wife, clsim, fhe re- 
by a former hysband. The judge of probateg fil nt bind 
made a decree, by which he considered all 

the estate left at the death of the former 

husband as belonging to the community which 

existed between them ; 3 and which ought to 

have been equally divided and partitioned 
: between the widow and the heirs of her first 

husband. Krom this judgment the defend- f 
ant appealed. os . 
The evidence of the con which comes 

up on the record, shews that the mother of | 
the deceased child, under whom the appellee ha 
claims as heir, was married to Grimbal Ro- a 
| bert, in the state of South Carolina, by whom ‘ 
she had issue two children ; ; that after the a 
death of Robert, she was lawfully married 
to the plaintiff, and had by him one child, 


and subsequenily died, leaving the child alive, 


ee eee 
“eo * 
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Westn Distt Which died previous to the commencement of 


www the present action. It is also in proof that, 


at the time of the marriage in’ South Carolina, 
the widow of Robert, and laté wife of Tan- 
ner, was cwner of certain slaves, which, with 
their increase, were, found among the : pro- 
perty held by her forner husband. Ten 
witnessés proved that, according. to the laws 
of that state, slaves are viewed as personal 
property, and are acquired ipso * facto on mar- 
riage by the husbend. The only property 
acquired by kobert and his wife during their 
coverture, aid whilst they lived together’ in 
this state to which they removed, was a tract 
of lard paid for entirely out of the funds of 
the husband. Robert made an ‘blographic 
will, by whieh: he left to his wife a specific 
legacy, consielihg of certain slaves therein 
named; some of which, if not the whule, 
were those which he had acquired by mar. 
riage with her in South Carolina. By this 
will he also bequeaths one to her half of 
his _ estate. Subsequent to his death, the 
widow caused an inventory to be made of all 
the property which he held during his life 
time, ard claimed in that proceeding as her 
ewn, the slaves which she had brought in 











—  e: i a) eee nie ee. cet 


q 
1 
- 
I 
t 
a 
1 
t 
I 





OF THE STATE OF LOUISIANA. 





matriage, and which had been bequeathed to oa ' 
her by the will of sher husband, as above ‘ 
stated. Atis:proved that nothiag was gained 
during the m-rriage whilst the husband and 
wife liv. a In this state. After’ al:.the e pro- 7 
cevdings, som” heirs » of Grimbal Robert? 
children of a former bed or marriage, ap- 
pewed and claimed their portions of their 
father’s estate, and to them the widow re- 
lin nqpished all. the property. which belonged . 
to that estate, on condition that her two 
vt children by Robert,shoald share and. partake 
one-fourth part.thereof. This isa summary 
of the. important,facts of the case, from which 
the legal wight, of the parties sient are. ip 
be deduced. | 
According to the. laws of South Carolina 
| proven, the slaves which the : wife owned 
1 before..marriage, and all personal property: 
‘which she acquired, afterwards vested in full 
»P*  right.in her lusband, as a consequence of 
‘| the matrimonial union. The land purchased 
‘by him .in this state, and paid for ‘out. of 
his own, funds, became exclusively his, In 
deuth, the evidence shews that at his death, 
nothing existed) which could form a com- 


munity of acquests and gains; we are, 
Vol. V.N.5 33 
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Wests Dis'et therefore, of opi sion | that the judge @ quo 
wa erred in considering all the property ‘left by 


(Taxwen 
i Ri Ue. ; 
¥ 


Robert at his decease, as belonging to a 


community existing between his heirs and 


his surviving wife. Lt is true, that agree- 
ably to the provisions of our laws, martiage 
superinduces a community of acquests and 
gains between husband and wifes and that 
all the property left at the aeath of either 


pirty, is presum:d to constitute such com: . 


munity. But this presumption, like all legal 
presumptions. f lls before proof to the con. 
trary ; stabit presumptio donec contrarium 
probetur. And in the present case we 
‘have proof to the contrary, shewing that ail 
the estate belonged to Robert the: husband. 
* From this view of the case, we are’ ne- 
cessarily led to the consideration of the will, 
inventory and agreement, by - which’ the 


widow -et:led the affairs of her deceased hus”: 


"band’s estat, with his heirs” The will; we 


think, is good and valid in point of form 
and probate ; and transferred in fee simple all 
the disposable portion of the testator’s suc- 
Cession: but, as he had forced heirs at the time 


his estate descended, he could only give by 
, Will, one-fifth part of his property to the 
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ie 


ot 


prejudice of such heirs. As to the agree- Pests a8 
ment, by which it is contended the widuw Egham 


gave up all. her right in the succession of 
her husband ;we are of opinion that. it was 
made in relativn to the will and. inventory, 
and. that in endeavouring to find out the 
intention of the parties to. that contract, these 
instruments must be taken into consideration. 
‘The will gives to the widow specific property 
by one «la:se, and by another one half’ of the 
estate of ‘he testator; when the inventory was 
made by the legatee, she claimed as her own, 
all the property which constituted the specific 

lezacy¢»using all the rest to be inventoried 

as the estate of her late husband, one-half of 
which she might have thought herself entitled 

to under his will: and this alone, we be- 

lieve, she intended to surrender by the agree- 
ment entered into between her a.-d the heirs 

of her husband proceeding f::m a former 

marriage. But it may be said, that as she 
could not acquire under the will more than 
one-fifth of the testator’s successi«n, it is that 
alone on which the agreement operated, and 
was thereby transferred; this cannot be sup- 
posed, unless it be admitted that the widow 


mtended to strip herself of every atom of 
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i renDis't property, and that with a view of her cbild- 
A, ten enjoying ‘only one-fourth part of it—~a 


|TaswER 


Honan. 





supposition too abs rd to be tolerated. The 
agreement was made in error of ‘the lezal 
rights of the parties, and really transferred 
hone from the legatee ; but left the estate of 
fhe testator to be partaken according to law, 
except perhaps, a small advantage to her 
children. 


It is therefore ordered, adjudicated and 
decreed, that the judgment of the court of 7 
probates be avoided, reversed and annulled. 
And it is further ordered, &c. that the cause 
be sent back to the court below, With in- 
structions to the judge to cause a partition 
to be made if such a manner as to allow to 
the plaintiff, as heir of the deceased child,. 
one-third of his late wife’s estate, as derived 
from the former husband ; that is to say, one- 


fifth } part of his dilccession. 






























CASES | ; 
ARGUED AND DETERMINED’ _ 

IN THE 

SUPREME COURT, 

OF THE 
STATE OF LOUISIANA. : 
, : | 
EASTERN DISTRICT, NOVEMBER TERM, 1826. ee 
THOMPSON vs. LINTON &% AL. 


i aaspecei 


” APPEAL. from the court of the first district. When dating : 
Martin, J. delivered the opinion of the ida ae 

court, The plaintiff states that the defendants We collthey 
(Linton, Brower & Lewis;) aid others, en- jy in’verdie: 
tered into canlagreement with the plaintiff, Ne at 
whereby they were to furnish a boat or boats 

for the pilotitig business; and that the earnings 

of said boat should be divided as follows: two- 

fifths thereof by the owners of the ‘boats, and 

three-fifths by the pilots; and that the plaintiff, 

who was to be the agent, should receive 5 per 

cent. on all monies collected—2 4-2 per cent: 
on all advances—and 4 1-2 6n all*purchiases. 
The defendants, and the other parties to the 
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— promised to forward to him all the bills to be 
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agreement, (! ightburn, Prince & M‘Douald,) 


and all the moni:s, ‘collected. 

That,*in pursuance of said agreement, the 
plaintiff, the defeadant Linton, and one Holl- 
man, purchased a boat, for which they paid 
$1,700; and the defendant Linton, (a com- 
missioned pilot) took possession of the said 
boat, and with the other two defendants, his 
under pilots, has ever since used and em- 
ployed her in piloting vessels. 

Yet they never transmitted to the plaintif 
any bill to be, or any money, collected ; ‘and 
have employed other persons to make the 


necessary purchases. . 


The petition concludes with a prayer, that 
the defendants may account; and that :they — 
may be decreed to pay one-thirdioftwo-fifihe 
of the earnings: five per cent: « on all the 
monies collected; and one and a half per 
cent. on the purchases—or damages. 


Farther, that. the partnership in the boat, 
between Linton, the plaintiff and Hollman, 
may be dissolved, the beat seld, and that 
Hollman be cited; and that he and Linton 
may render an account-of, and pay the plain- 
iff his share of the profits. 





ing A 
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- the damages given are compounded of those 
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Linton, Lewis & Co. filed an answer, avering 
. that they employ:d ‘he plaintiff in the agency 
for no definite time; thit he ‘rendered false 
and frauduleat accounts, and ‘they discharged 
him ; that they had advanced him more mo- 
uey than he lent for them. 

Linton and Hollman answered they could 
not be:sued for a dissolution of the partnership 
between the plaintiff and: them in the same 
suit, in which he claims damages from ‘Lin- 
ton, Lewis & Brower; that the plaintiff and 
they are under a contract with Lewis, that the 
boat; shali be employed daring eighteen 
, months in »piloting, &c. 

With Jeave, the’ suit was, discontinued as 
to ia altho. 

(he jaty.found a verdict for the plaintiff, 
ina assessed ‘his damages to $1,566 66); and 
he had judgment accordingly. 

The defendants appealed. 

I: does not appear that the inferior courts 
gave any judgment on the plea in abatement 
of * inton, in regard to the claim of the plain- 





TantornDisiet 
v' ber: $26 
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anion at, 


ry gh 


tiff, relating’ to the boat purchased by the 


latter, and Linton & Hollman. 
For any thing that appears on the'record, 
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meget claimed against Linton, Brower. & Lewis ; 
— and those, claimed of Lintou, in the connexion: 
es = wee betweew ithe plaintiff ast Moll 
‘The -whple; maiters isin the’ petition, 
saat to: itwo ‘distinct traysactiuns, - anid 
between two different sets of ‘coutrabting pars 
ties; appear ‘to have been suhmitted to the 
ju-ywhether they assessed damages on both 
claims, and on which, if one.only) was: ean. 
sidered, is a matter of:doubt. .. But the difends e 
ants, Brower and Lewis, aie utter stramgbrsrt® = | 
the ‘part of ‘the plaintiff's complaint; resulting = . 
from ‘the conduct ‘of his: co-partaérs in: thé 
' purchase of the boat. pHloliqual atMiomt . 
The defendant Linton, hit ght Atay 
*the amount of damages he is muleted! with; 
éither iu both, or either of ' the claim: of. the 
plaintif; and the other defendaute-inust inot 
be left in doubt whether they: der nat charged 
with a part < the Aisi demand against 
aabion: a9] 


; Bs 


It i is  horefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed ; the verdict,set.a side ; and 
the case remanded, with. instructions fo. the’ 


judge to grant judgmeut on the plea. of abate- 
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ment, and proceed afterwards according tO West’nDis’e j 


Nov’ber, 1826 
law ; and it is ordered, that the plaintiff and wrvw 
appellee pay costs in this court bag ee 

Benes -P . Lrwrow'& at,” 


Pierce for the plaintiff, Preston for the 
defendants. 





WAKEMAN vs. MARQUAND & AL. 


APPEAL from the court of the firet district. A verdict will 
lb, bona 

Porter, }. delivered. the opinion of. the ‘the jury toon 
depositions 


court. This is an action on an open account, 7 heme 


which is composed of various items for cash one abe a 
let, stock sold, and the balance of an interest po getvnlan 
account. The amount due is stated to be » re 
mWhether the 

$4,536 58. «eens, of aaa 
The petition. was served on Pgulding erm a 
along, who pleaded the general issue; and “But ther as, 
to that defence added an allegation, that the introdsccili 


claim was false and fraudulent, and made in ‘*,<*scut"* 


here the 
com)ination with his partner Murquand, the can pss JA 
: to «he gover- 


other defendant on. record. nor of this. 
Th The common 
‘he cause was submi : Taw of a siste< 
was submitted to a jury, who ound ‘seg 8 


found a verdict in favour of the plaintiff, for "oy"? 
$3,520 21; and from the judgment rendered 
in conformity therewith, the defendant ap- 


pealed. 


Vel. V: N.S. 34 
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There was an application in the court 
below for a new trial, which was refused. 

In this court, three groun:is have been 

relied on, to obixin a reversal of the judg- 
ment of that of the fi st instance. 
” First. That there was errer in permitting 
the jury to carry with them, when they re- 
tired to consider of their verdict, certain 
written depo~itions taken in the cause. and 
an account signed by Marquaud; though the 
court had previously decided that part of 
these depositions, and the acknowledgment 
at the bottom of the account were not evi- 
dence against Paulding, the real defendsnt. 

Second. That the printed statutes of New 
‘York, were not legal evidence to prove the 
rate of interest in that state. 

Third and lastly. ‘That the verdict is con- 
trary to law and evidence. 

In relation to that part of the first ground, 
which alleges as error, the permission given 


, to the jury to take with them the account 


signed by Marquand, we have had no diffi_ 
culty. That account -was annexed to, and 
made part of the petition; as part of the 
pleadings, therefore it was correctly entrusted 
to the jury; and the circumstance of there 
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being an acknowiedg.nent at the bottom, which 
the judge had declared wis not evidence, 
would not have authorised him to withhol ld 
from the jury the whole «f the petition. — 
The code of practice, thorgh it does not ex- 
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Masai 
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pli-itly mention thit the jury are to take the 


pleadings with them, evidently contemplates 
they should; for it states, that the foreman is 
to write his verdict on the back of the petition? 
and that as soon as he has done so, notice is 
to be given to the court, if in session, that 
the jury are ready to give their verdict, 
Code of Practice, Aart. 522 & 518. 

The permission accorded to the jury to take 
eut with them depositions, part of which 
were, ad part were not legal evideuce, is 
not so clearly correct as that given in relation 
to the account which made part of the plead- 
inxs. In that country- where the trial by 
jury originated, there was much strictness in 
regard to the jury taking out papers not under 
seal, which were read in evidence ; and their 
doing so without leave, was in all cases con- 
sidered a great contempt of the court, and in 
some instances held te be a sufficient cause 
for setting aside the verdict. In modern 


times, there has been a great, and, we think, 
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vet a wise relaxation in the practice. We have 


\-~~ found, however, no case where depositions 





are permitted to be handed to the jury; aud 
the reason of this exception we presume to be» 
that it would be giving the party, whose tes- 
timony was reduced to writing, an advantage 
over the adversary who had given oral testi- 
mony, by enabling the jury to »eruse the one 
in their retirement, and compel them to depend 
on their memory for the other. 

In this state, however, where the whole 
of the the testimony is generally reduced to 
writing, (as was done in the case before us) 
this inequality does not exist; and it is most 
probable that it is owing to this circumstance, 
that the practice has been introduced among 
us, to permit the jury to take with them the 
evidence. We think it a good one—that it 
tends to facilitate the investigation of the case; 
and we do not feel inclined to disturb it. If 
is true, the court should not, if possible, per- 
mit any thing but legal evidence to be taken 
out: but when a great part of the depositions 
are legal proof, and part are not, there is 
considerable difficulty in carrying this rule 
strictly into effect. The course which presents 
the least inconvenience, we think, is to let 
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the jury have the whole, under the direction 
‘of the court as it was given here; that the 
parts objected to, were not to be taken into 
their consideratiou. It cannot be presumed 
they would violate this direction ; and if they 
did, the party is always safe in the power 
which the court possesses to set aside the 
» werdict, and grant a new trial. In the sim- 
ple state of society which existed when the 
rule was established in the common law, 
the cases presented to a jury were of such 
a nature as did not require them to take 
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documents with them. Such evidence was, | 


indeed, rarely produced. Men’s rights de- 
pended almost entirely on oral evidence : 


but, at the present day, when the diffusion 
of education, the extension of commerce, 
and the complex transactions of men, have 
introduced a qui'e different state of things 
—a different rule is indispensable to the 
administration of justice. It is not long since 
a case was bere this court, which had 
occupied the attention of a jury for six 
weeks, where the whole transactions of a 
commercial partnership were required to be 
examined, and all the books were given in 
evidence. No human memory could have 
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Nevbor ts Preserved a recollection of the testimony, nor 
oo ebuild any judgment have been safely given 
rs without an opp rtunity being afforded to the 
&4 jury to take the evidence with them in their 
retirement, and there to satisfy their doubts, 
by repeated perusals of it. Co. Litt. 2::7.6. 
1 Trials per pais, 257. Salkeld, 345 6 
Buc, ab. 669. 7 ibid. 9§ 10. 5 Binney, , 
238. Caulker vs. Banks. Vol. 3 532. 
II. We do not think the judge below 
erred in admitting the printed statutes of 
New York in evidence. The question has 
been decided differently in several of our 
sister states. In Vermont, Pennsylvania and 
North Carolina, they have been ‘eceived. 
In Connecticut, and the circuit court of the 
U. S. for the state of Pennsylvania, a ‘con‘rary 
rule has been established ; and in North Ca- 
rolina, they have lately, in opposition to the 
earlier decisions of their courts, refused to 
receive the printed statutes of another state, 
as evidence. It is certainly a great relaxa- 
tion of the strict rules of evidence, to admit 
them as proof. Courts of one state cannot 
judicially know any thing of the authenticity 
of a book which ‘purports to be the statute of 
another state; and there is no inconsiderable 
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danger in some instances, that they might be PaernDisiott 
intercal+ted to serve the necessities of the wv w 


_ Wakeman « 


case. We aie not, therefore, prepared to say es % 
that the printed statutes of anoth:r state, & 4 
un:ccompanied by any evidence to es ablish 
thei: genuine’ ess, are l:gal evidence. But 
this case stands on particular grovnds. The 
bo k introduced, was brought from the office 
of the secretary of this state, and it was 
proved to have been sent frem the execu- 
tive of “ew York to that of this siate. This 
circumstance greatly diminishes the objection 
to iis intreduction, and we think it was pro- 
perly admitted as prima facie evidence. 2 
Haywood 173. 1 Dallas, 462. 1 Chip. Rep, 
303. 1 Peters, 352. 2 Root. 250 

MTi. The last question is on the merits. 
The ‘principal error alleged is the allowing 
interest when none was legally proved to 
be due. The judge was of that opinion, 
though he afierwards refused to set aside 
the verdict by which the defendant alleges 
that the sum charged in the account on 
that head was allowed. ‘The charge of the 
judge was correct on the evidence admitted 
by him ; but he erred in refusing the plain- 
tiffs permission to prove by parol evidence 
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EasternDis’ct that, according to the common law, and 


vw usage and customs of merchants of New 








York, interest was demandable on an op*n 
account, from the i:me it b caue due. The 
di:tinction betwecn the proof necessary to 
establish the existence of written and une 
written laws, is perfectly settled; and parol 
evidence is the best that can be offe-ed f 
the latter. But it is unnecessary to remand 
the cause on that ground. The whole ac- 
count was acknowledged to be correct; and 
there are enough of items in it, independeny 
of the intcrest to support the verdict The 
defendani has, however, urged that there are 
not a sufficient amount, when the credits given 
in the account are deducted. ‘Chis is, per. 
haps, true; but if he relies on a document 
introduced by the plaintiff to establish his 
defence, he must take it altoxether, and this 
would sustain the claim for interest. Civil] 
Code, 2244. 2 Starkie, 47. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affii mud with costs. 


Morse for the plaintiffs, Hennen for the 
defendanis. 
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| PHILPOT vs. PATTERSON. 


AppeaL from the court of the parish and 


city of ‘ew Orleans. 


Martrtuews, J. delivered the opinion of the 
court. This is a suit bro ght by a partne™ 
in trade against his co-partner, in whi-h the 
plaintiff prays for a dissolution of the part- 
nrship, and that the defendant should be 
compelled to render an account of the partner- 
ship affairs. The latter in his answer, con- 
sents to the prayer of the former, and requests 
a liquidation of the accounts by experts, &c. 

The case was submiited to referees, whose 
award was made the judgment of the court, 
and its correctness is not questioned by either 
party ; but the defendant appealed on account 
of an alleged erroneous taxation of costs by 
jhe court be ow. ‘Lhat court decided that 
he should pay the costs of the law suit ; 
and that the expenses and charges which 
accrued in the adjustment of the accounts of 
the partners and dissolution of the partnersh.p, 
should be borne by the common stock. 

‘Lhis decision, as to costs, does not ap- 
per to us to be ill-gal or unjust. ‘The only 


diiliculty or doubt that sugersts itself, re- 
Vol. V. N. 35. 35 
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a. a distinction is to be made between the costs 
occasioned by the conduct of te appe lant, 
and those expenses which accrued in the 
final adjustment of the partners: ip’s accounts 
and dissolution of sad p°rner-hip. 

This, however, is not considered s:ffi- 
cient to authorise a revisal of the judgment 
of the parish court. 


It ‘3 therefore ordered, adjudged ard de- 


creed, that the judgment of the p .rish court 
be affirmed wiih costs. 


J W. Smith for the plaintiff, Carleton & 
Lockett for the defendant. 


‘MARTIAL vs. COTTEREL, 


Appear fom the court of probates of the 


neenasi city and parish of New Orleans. 
n agentis 


a competent 


wiessinall Porter, J. delivered the opinion of the 


matirs con- 
necte: with 


hivsgency, court. ‘The petitioner states that he w:s in 
kate habits of great intimacy with the deceased , 
and that knowing his pecuniary wants, he 
frequently lent him meney. ‘That, in the 


year 1824, the plaintiff being about to leave 
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this state, and having a certain sum of 
money in the hands of L. & M. Commagere, 
of the city of New Orleans, gave authority 
to the deceased to draw on them for the 
sum -f $3,000. 
‘that, wih the same view, the petitioner 
authorised him to receive from others of his 
d'btors, the sum of $959 87; that he did in 
hi. lif: time receive thit sum, together with 
the $3,000, due by L & M. Commagere 
an! that the sum of $1), was paid by th? 
petititioner for medical attendance on the 


decease |, 


That the money due by Commagere, was 
left in their hands by Fontenay, who took 
their note for the same, -and that this note 
exists. in kind. 

That the defendant, representative of the 
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If A lends 
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the fun:'s bee 
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cannot be 
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e: tate, refuses to acknowledge the justice of — 


these cl.ims, or to give up the noie. 
Judgment is prayed for the money re- 
ceived, and for the note, or the amount thereof. 
The answer consists of the general issue» 
and an averment that the note belonged to 
the estate of Fontenay; and that suit had 
al'eady been commenced against the makers 


in the district court. 
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On this issue the parties went to trial in the 
inferior court, and the judge below decided 
that the plaintiff shou'd recover the money 
claimed in the petition, except that alleged 
to have been lent through the hands of Com- 
magere. 

The petitioner appealed. 

Before the merits can be gone into, there 
are two bills of exceptions to be disposed of. 

The first is to an opinion of the judge per- 
mitting the agent of the plaintiff, who had 
received a note for collection, and had col- 
lected it, to testify that he had paid the 
amount over to the defendant. 

The court b: low did not err. An agent 
is a competent witness in relation to all 
matters done in the usual course of business, 
without a release. ‘There is nv rule of evi- 
dence better established, and it has been more 
than once recognised and acted on by this | 
court. 2 Starkie, 764, 768. Vol. 1, M.S. 
184 vol. 4. ibid. 335. 

The second was to the admission of Com- 
magere, the ma‘er of the note. The general 
rule on this. subject, is that when the witness 


is equally responsible to either of the parties, 


he is competent to testify between them ; 
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but that where the opposite interests are EsstemDivet 


unequal, the witness has an interest on one 
side, measured by the »xcess of the one over 
the other. The defenda:t insists the witness 
admitted here fell within the principle last 
stated, because though equally liable to either 
plaintiff or defendant for the amount of the 
note ; yet, as he had been already sued by 
the latter, he was interested to defeat that 
action, in order to avoid the costs. 2 Stark. 
752. . 

There is an exception to the rule just 
stated, where the witness who is respon- 
sible for the costs, is at the same time agent 
of the party calling him. Commagere stood 
in that relation to the plaintiff, and was cor- 
rectly permitted to testify. There is one 
other ground on which he was properly re- 
ceived. This action is not for the note alone, 
but for the note, or its amount. Now for 
the latter purpose he was competent; because 
if his testimony enabled the plaintiff to recover 
the amount of the note from the defendant, of 
course the defendant would have a right to 
recover it from the witness. In point of fact, 
therefore, the witness was not interested in 


the costs, as, whether the plaintiff or defendant 
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Eastern'Disret SUCCPeded, judgment must be given against 
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him in the suit commenced by the latter. 7 T. 
Rep. 480. 2 East. 458 

On the merits, we are of opinion, the 
judge a quo erred. We have considerable 
reluctance to put our opinion in opp sition 
to that of the court of the first instance, 
in matters of fact; but in thi case, the weig'it 
of evitence appears to us conclusively with 
the plaintiff ‘Two witnesses swear posi- 
tively, that the money was given as a loan. 
It is admitted on the record, tha‘! another who 
was absent from indi-position, would prove 
the same fact. Nothing in the evidence gves 
to. contradict their proofs; on the contrary, 
the situation of the dece-sed, an? the rela. 
tion in whi h he stool to tle pl:intiif, rep 1 
tlie id a that she plainti® was indebted to the 
d:fendant in so large a sun. We see no 
middle corse between givi g judgment for 
the plaintiff. or decl-ring the witnesses per- 
jered; for they explicitly state the money was 
lent. . 

But we do not think the plaintiff has 
established any spvcific right to the note. 
From the time the mandate of the plain- 
tiff was accepted, aud an agreement made 
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to leave the money in the hands of the Fastern Dis'ot 


wv ber, 1826 
maker of the note, or a premise fo pay In- “~~ 
h MarTIaL 
ay us 
terest,’ the money ceased to belong to the | © 


pl inti’, and became that of the deceased 
—the debt was due to him, and from him 
to the plaintiff. 


It is therefore ordered, adjudged and de- 
ereed, that the judgment of the probate court 
be anrulled, avoided and reversed $ and it is 
further ordered, adjudge: avd dec:eed that 
the plaintiff do recover of t'e estate of ‘Hh o- 
dore Fou:enay, decease:', $3,999 87, to be 
pid by the defendant, curator th ref, in con- 
currence with the other reditors of said es- 
tate, and according to its rank and privilege, 
with costs in both courts, 


Deny for the plaintiffs, De Armas & Tra- 
buc for the defendanis. 





GRIFFON vs. M1YOR & AL. 


AprEAL from the court of the first district. 47 he farmer 

of th — ree 

Martin, J. delivered the opinion of the brag yg 

7 aa time of adjue 

court. The petition states that on the 25th diestion. at 
an ord nace 

of March, 1824, the farm of certain duties: pti 


to be collected on the wharfage of flatboats id bean toll 
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mere and others, was adjudicated to the plaintiff, 


“~~ for one year—during which, contrary to the © 


GnriFFon a a —_-" 
vs custom, and in violation of the plaintiff’s 
Maror &at 


——-—— rights, several owners of boats have been 
law, isto form 


2 oeiiticns .« threatened and harassed by prosecutions by 


the contract 1 
he cannot re- One of the officers of the. corporation, for 
sist its eff-ct, 


on the ground selling flour by the single barrel and hams 
that it was 


not a law at 1 
not a law .*t by the piece, whereby a number of owners 


goon of boats have been deterred from remaining 


c “bacon by along the levee, as they did before, and the 
the single 
ham, on the plaintiff has been deprived of a large sum 


ing Oy retail of money, which he would have otherwise 
collected under the adjudication of the 
game ; .and that he is entitled to damages, 
The general issue was pleaded, the de- 
fendants had a verdict and judgment, and 
the plaintiff appealed. | 
At the trial, the defendants offered in evi- 
dence an ordinance of the city council, 
which had passed that body on the 23d of 
“March 1824, and was read to the bidders 
before the adjudication, and referred to in 
the plaintiff's deed on the 25th, but which 
did not receive the approbation of the may- 
or until the 27th, the object of which was to 
restrain the sales by retail on board of boats 
aloug the levee. The plaintiff objected to 


~ 
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this piece of evidence, on the ground that een tna 


the document was only inchoate and had) ~~~ 
not received its perfection, at the time of the “fy... 
adjudication ; and the corporation could 
not, by an act of theirs posterior to the ad- 
judication,derogate from the rights acquired 
by the plaintiff by his bargain with them, 

We think the plaintiff having been infor- 
med, by the reading to the bidders and the 
reference in his deed, that the intended 
restriction was contemplated, and _ the 
ordinance establishing it on its way, he took 
the chance of its ultimate fate, and could . 
not afterwards complain, if the ordinance 
became binding by the signature of the may- 
or. ‘lhe judge acted correctly in admitting 
it. 3 

The plaintiff excepted also to a part of 
the charge, in which the judge told the jury 
that * there is no doubt that selling by the 
barrel or by the lai, is selling by retail.” 

li does not appear to us the judge erred. 
The object of tue ordinance was to prevent 
the levee irom being obstructed by boats tar- 


rylug tillacargo of flour and hams was sold 
oli by the singie barrel and ham, Surely a 
» Vol. Vv: N. 8. 36 
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boat load of hams must be said to be retail- 
ed when sold by the single ham. 

We conclude, the plaintiff having had 
full notice of the passage of the ordinance 
by the council, although he sustained a loss 
by its becoming binding by the signature of 
the mayor, received no i:jury No forced 
interpretation was given to the prohibition 
to retail, when it was extended to prevent 
the disposal of a cargo of flour and hams 
by the single barrel or ham, although, here- 
tofore, flour and hams might be sold in the 
boats by the pound or a less quantity. . 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, | 


Derbigny for the plaintiff, Moreau for the 
defendant. 


CASTLEMAN vs. STONE. 


AppEAL from the court of the first district. 


Porter, J. delivered the opinion of the 
court. The petition states that the defend- 
ant and one Thomas Phillips, were negro 
traders in partnership, and that they sold 
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a slave belonging to the plaintiff, and re- 
ceived the price for her; that, though often 
requested, they have refased or failed to pay 
the same; that they are in consequence 
bound jointly and severally, and that the 
defendant is specially liable to pay, because 
the price of the negro was received by him, 
and is in his possession. 

The action was commenced by attachment, 
but the defendant appeared by his attorney, 
and pleaded the general issue. He further 
averred that his property had not been at- 
tached ; that if any slave of the plaintiff was 
sold, she was sold by Thomas Phillips, and 
that the defendant -was a stranger to the con- 
tract, and not bound by it. 

There was judgment in the court below 
for the defendant, and the plaintiff appealed. 
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On the trial, the plaintiff took a bill of - 


exceptions to the decision of the court, per- 
mitting the deposition of Phillips, who is 
stated in the petition to be a partuer of the 
defendant’s, to be read in evidenne. 

We do not see how this objection could be 
taken by the plaintiff, as it appears by the 


return of the dedimus, that the witness was 


called before the commissioners, and sworn 
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and examined on the part of the petitioner. 
But admitting that we could, we do not think 
it tenable. ‘The parties were partners for 
buying and selling negroes. This is not 
a commercial, but a particular partnership, 
in which the partners are not bound in so- 
lido ; and where, consequently, the interest 
which one of them has, in an action against 
the other, goes only to his credit, and not to 
his competency : for he can neither gain nor 
lese by the event of the suit, and the verdict 
could not be given in evidence either for or 
against him. 

The plaintiff also objected to reading part 
of a deposition, in which certain conversa- 
tions of the defendant were related. The 
court permitted it to be read; but, accom- 
panied this permission with a declaration, 
that these declarations were immaterial. The 
more correct course would have been to have 
ordered them to be stricken out ; but this er- 
ror can work no injury to the plain‘iff, as we 
shall not permit them to enter into our consi- 
deration, in examining the merits. 

The evidence leaves the case doubtful; but 
does noi so preponderate as to authorise us 
io reverse the decision of the court of the 
first instance. 
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The person who is alleged to be the EasteroDis'et 


partner, swears positively that tie slave was Un. 
placed in his hands to be sold by him; and a 
that he sold the slave, not as the partner of ; 
the defendant, but as the friend of the plain- 

tiff, and without charging commission. This 
statement is somewhat shaken by the cir- 
cumstances of the witness having made a 

bill of sale in the name of the partnership, 

and taken a note payable to them for the 

price. But the character of the witness is 
wnimpeached ; he swears directly against his 

own interest, and the burthen of making the 

case clear was‘on the plaintiff. We, there- 

fore, are of opinion the judgment of the court 


below should be affirmed with costs. 


Preston for the plaintiff, ‘Caleb for the 
defendant. 





ELLIOT vs. COX. 


AppEAt from the court of the first district. The surety 
on an injunce 
t.cnbond eane 

Martin, J. delivered the opinion of the ment oa the 

. h 
court. The defendant, sued as the surety fhe plaintitt 
oie ce 2 z did not ree 
on a bond for obtaining an injunction, which cord hiajadg- 
ment. 


was afterwards dissolved, denied that any 
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EasternDis’ct thing occurred as a breach of the condition; 
Nov’ber,1826 


“~~ and averred that if any thing did, the 


Exuior 








ae loss was sustained by the plaintiff’s own ne- 
ox, 

eee glect, who is thereby disabled from subro- 
ain it gating the defendant to the plaintiff's rights, 
ofthe origina! MOFtgages and privileges. 
writ of execu- van ae ° 
tion. The plaintiff had judgment, and the de- 

he esti- 


mation ofpro- fendant appealed. 


perty seized 


in execution 1 o. i¢ . 
does not pre. HS counsel urges that the surety 1s in this 


1 d h o . 
ditor from. case discharged, because “by the act of the 


net - &~ creditor the subrogation to his rights, mort- 

the surety. gages and privileges, can no longer be op- 
erated in favor of the surety.” Civil code, 
432, art. 22—new code, 3030. 

This is contended to be the case, because, 

1. The plaintiff neglected to record his 
judgment. 

2. The fi. fa. stayed by the injunction, 
was a lien or privilege on the personal es_ 
tate of the principal, which the injunction 
did not destroy, although it suspended the 
sale. This lien or privilege was lost by the 
act of the plaintiff in discontinuing the first 
fi. fa. by suing out a new one or alias. 

We do not think that the surety may, in 


this case, avail himself of the plaintiff’s ne- 


glect to record his judgment, because the for- 
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mer interfered, or assisted the principal in 
interfering with the sale, at a period when 
the plaintiff had not acquired the lien or 
privilege the registry might have given. 

Neither can we imagine that by an alias, 
or pluries fieri facias, the first suit is discon- 
tinued—if any property has been seized un- 
der it, the seizure may take place without 
the alias issuing, and we cannot see how 
the alias may prevent it—thealias are used 
to authorise the seizure of other property, 
when that omginally seized proves insuffi- 
cient. Neither the alias nor the pluries af- 
fect any right acquired by the plaintiff un- 
der the original fi. fa. 

"lhe record shews the seizure of the 
plaintiff’s house and lots, of sufficient value 
to satisfy the plaintiff; the dissolution of the 
injunction, on the issuing which the surety 
was bound; and that finally, the United 
States absorbed all the principal’s proper- 
ty, so that the plaintiff can no longer expect 
payment, except from the surety. 

Our attention is drawn to a bill of excep- 
tions taken by the surety’s counsel, to the 
opinion of the court, admitting parol evi- 
deuce of the value of the house and lot 


287 


EasternDis’et 
Novder,1826. 
i aa A 
ELuter 
08. 
ox, 








288 


CASES IN THE SUPREME COURT 


EasternDis’et Seized, and of the possession of several 


Nov’ber 18 °6 


wv~ slaves by the principal 


Ex.i0oT 
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Cox. 


The evidence offered of the value of the 
property, is opposed as contradicting the ap- 
praisement subsequent to the seizure. As 
this appraisement would not be binding on 
the surety, we think he cannot avail him- 
self of it, in such a manner as to preclude 
the plaintiff from showing it was too low. 

‘Lhe evidence of the possession of seve- 
ral slaves, is opposed as irrelevant. The 


‘case was not tried by a jury, and if the 


evidence be really irrelevant, we need not 
be bound by it; it would be a waste of time 
and money to remand the case for a new tri- 
al without this evidence. 


It is therefore ordered, adjudged and d@ 
creed, that the judgment of the district 
court be afiirmed, with costs in both courts. 


Preston for the plaintiff, Strawbridge for 
the defendant. 5 
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NELSOA vs. LOUISIANA INSURANCE CO. FasternDis’et 
Dec'ber,1826. 

Appeat from the court of the first district. es, 
e insure¢ 


is not obliged 


Mattuews, J. delivered the opinion of conan 


the court. ‘This is a suit brought on a valued specting the 
policy of insurance, by which the defendants Sennen 

insured $2,500 worth of merchandise on board of which we 
ly with: 

the schooner called the Sterling, at and from the reach of 
the insurer 


New Orleans to Xibara, and two other ports _Whetheran 
article be pe» 


in the island of Cuba. The policy is made ‘ishable in its 
nature,o~ not, 
is to be ascer- 
tained by the 
contains a memorandum by which a num- ton theport 
° ° . where the 
ber of articles of merchandise are specially goods are 
shipped. 


in the usual form of such instruments, and 


excluded from average, except generals; con- 
cluding by an exception, which, in its terms, 
embraces all articles perishable in their own. 
nature. 

The answer contains a general denial of 
responsibility on the part of the insurers, and 
also an averment that they are released from 
any obligation to make good to the assured 
the alleged loss, on account of misconduct of 
the master of the vessel, in attempting to 
enter the port of destination without the aid 
of a pilot, or any other proper person on 
board. 
~ On these pleadings, and the evidence in the 
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cause admitted and rejected by the court 
below, two questions “are raised for the. 
consideration of this court :—whether there 
was any improper concealment by the plain- 
tiff in relation to the manner in which vessels 
entered the port of XAibara, in not stating to 
the defendants, that there were no_ pilots 
belonging to that port, and that it was cus- 
tumary for masters to conduct m their vessels 
With. ut assistance from any other pers:n. 

II. Whether the petition and answer c:n- 
sidered in relation to the policy itself, the 
primary evidence of the cause, authorised the 
interrugatory put by the counsel for the de- 
fendants, to a witness int-oduced by the plain- 
tiff, by which it was asked whether flour, 
which appears to have composed the principal 
part of her cargo insured, was an article pe- 
rishable in its own nature? In the course 


of the trial of the cause, this interrogatory 


was propounded to a witness on the part 
of. the defendants, (who are here appellants,) 
which the judge a quo would not suffer to 
be answered, and a bill of exceptions was 
taken to his opinion, refusing to authorise an 


answer. 


As to the first of the questions, we are 
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clearly of opinion that there was no frau- 
dulent concealment by the ins:red at the 
time of obtaining tie policy, which is le- 
gally destructive of the force and effect of 
that instrument. The situation of the port 
to which the schooner was destined, in re- 
lation to pilotage, is a matter in its own na- 
ture, the knowledge of which was equal in 
facility of acquirement to both parties to the 
contract; it is a matter which both might be 
fairly presumed equally to know. See Park 
on Ins. p. 185 & 186, and Phil p. 85. 

The propriety «f the opinion of the judge 
below, by which he refused to admit evidence 
to prove that the cargo insured was com- 
posed of articles perishable in their own 
nature, is attempted to be supported on two 
grounds :—Wirst, That no proof of that fact 
could legally be allowed, because it was uot 
gpecially pleaded in the answer, &c. ; and, 
second, that the interrogatury was too inde- 
finite, as it did not limit the answer to perish- 
ableness, according to the custom of this port 
of “ew Orleans, in relation to articles ordi- 
narily exported. 

‘The merit of these grounds is wholly tech- 


nical, and is inconsistent with that simplicity 
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of practice established by law for our courts 
in all cases, and would be peculiarly severe 
in the. present; as the question was put to the 
Witness in strict pursuance of the clause used 
in the memorandum of the policy, which was 
evidently introduced with the intention of in- 
fluencing the contract of the parties. 
Whether the general exception contained 
in the memorandum of the policy of insu- 
rance now under consideration, which, after 
a specific enumeration of many articles, ex- 
cuses the insurers from contribution on ave- 
rage unless general,—or in other words, from 
remuneration for a partial loss on all articles 
perishable in their own nature, must be inter- 
preted according to the particular usage and 
custom of this port in relation to exports, or 
according to the sense and o:eaniug generally 
recognised by merchants and traders, is a 
question which would most properly occur, 
after first ascertaining by testimony, whether 
the articles thus alleged by the defendant 
to be perishable in their own nature, are 
really such or not, according to the opinions, 
knowledge and belief of mea skilled in mat- 


. ters of this kind. 


By inserting the clause above stated, after 
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a long list of enumerated articles, the rule FastemDiset 


of interpretation that expressio unius est ex- 
clusio alterius, is completely destroyed 5 un- 
less it be considered that such a clause in 
policies is wholly vain, nugatory and with. 
out sense and meaning; which would be in 
direct opposition to a sound and general 
rule of interpretation, which requires that 
every clause and expression in a law or a 
contract, is entitled to its full weight and 
effect ; unless such interpretation lead to ab- 
surd results. We have been induced to 
make these remarks on two very plain and 
well known rules of construction, in conse- 
quence of some observations found in Phillips 
on Insurance, relative to the general provision 

usually inserted in the memorandums of poli- 
~ cies, (to which the counsel for the plaintiff 
here referred us,) and wherein the author 
states that he has not met with any deci- 
sion, in which the exception has been held 
in virtue of this genera! clause, to be applica- 
ble to an article not specifically named in the 
policy. See Phil. on Ins, p. 492. 

To allow an inquiry in all cases, as to 
the nature of articles not enumerated, would 
certainly have a tendency to add to the 
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difficulties which ordinarily occur in suits on 
contracts of insurance ; but the appreheision 
or fear of that evil will not authorise courts 
of justice peremptorily to debar such an 
inquiry, in violation of well esta lished rules 
f.r the interpretation of contracts in general, 
unless it be clearly shewn that those of insu- 
rance form an exception. 

Being of opinion that the judge a quo 
erred in refusing to admit testimony on the 
part of the defendants, to shew that flour is 
an article perishable in its own nature ; 
because, we believe, such testimony to be 
generally admissable, according to the terms 
of. the contract on which the action is 
fuunded : 


It is ordered, adjudged and decreed, that 
the judgment of the district court be annulled 
avoided and reversed. And it is further 
ordered, &c. that the cause be remanded, 
with instructions to the court below, to allow 
the defendast to prove hy legal testimony, 
whether or not flour be an article perishable 
in its own nature; and that the plaintiff 
and appellee pay the costs of this appeal. 


Carleton &§ Lockett tor appellee, Grymes 
for appellant. 

















